Disability Discrimination
How the law is changing

Definition of disability
DDA 1995, s 1(1)

‘… a person has a disability for the purposes of this Act if he has a physical or mental impairment which has a substantial and long-term adverse effect on his ability to carry out normal day-to-day activities’

With effect from 5/12/05, 
DDA Schedule 1 
Para 1(1) was repealed.  This had previously provided that a mental impairment consisting of a mental illness was only an impairment for the purposes of the DDA if the illness was clinically well recognised.

Para 6A was introduced, so that ‘……, a person who has cancer, HIV infection or multiple sclerosis is to be deemed to have a disability, and hence to be a disabled person’
New (and improved) Guidance On Matters To Be Taken Into Account In Determining Questions Relating to the Definition of Disability 2006 has been introduced by the Secretary of State for Work and Pensions in relation to claims where it is alleged the discrimination occurred on or after 1 May 2006.

Dunham –v- Ashford Windows [2005] IRLR 608, EAT
D was described by a consultant educational psychologist as having ‘generalised learning difficulties causing a cognitive, or mental impairment’.  The ET held that he was not a disabled person for the purposes of the DDA because he had not identified a specific mental impairment and because he relied upon evidence from a psychologist rather than a medical practitioner.  The EAT allowed the appeal, substituting a decision that Mr Dunham was a disabled person.  It said that:-

‘Tribunals are likely to look for expert evidence as to the nature and degree of the impairment from which a claimant claims to suffer (…some evidence as to the degree of handicap will be necessary to demonstrate that there is an impairment at all) and for evidence of a particular condition from which the claimant suffers ( – which may have a specific or a generalised effect on function)’.

Millar –v- Inland Revenue Commissioners [2006] IRLR 112, CS
‘It seems to be clear that physical impairment can be established without reference to causation, and, in particular, without reference to any form of 'illness'. …. And it is notorious that many forms of physical impairment result from conditions that cannot be described as 'illness'. Genetic deformity, for example, may not be a manifestation of 'illness' in any sense. A deficit resulting from trauma has its origins in an event that may have required medical intervention. But an amputee, for example, does not have an 'illness'. One would expect it to be sufficient for such a person to point to his or her current physical condition as establishing an impairment before turning to the other requirements of the Act.’ 

The European dimension
Chacón Navas v Eurest Colectividades SA [2006] IRLR 706, ECJ 
[43]  Directive 2000/78 aims to combat certain types of discrimination as regards employment and occupation. In that context, the concept of 'disability' must be understood as referring to a limitation which results in particular from physical, mental or psychological impairments and which hinders the participation of the person concerned in professional life.
[44] However, by using the concept of 'disability' in Article 1 of that Directive, the legislature deliberately chose a term which differs from 'sickness'. The two concepts cannot therefore simply be treated as being the same.

[45] Recital 16 in the preamble to Directive 2000/78 states that the 'provision of measures to accommodate the needs of disabled people at the workplace plays an important role in combating discrimination on grounds of disability'. The importance which the Community legislature attaches to measures for adapting the workplace to the disability demonstrates that it envisaged situations in which participation in professional life is hindered over a long period of time. In order for the limitation to fall within the concept of 'disability', it must therefore be probable that it will last for a long time.
Attridge Law and S Law v Coleman [2006] UKEAT/0417/06

In a decision with potentially far reaching implications for the rights of carers (and also those wrongly perceived as having a disability) the EAT upheld a decision of an ET to refer the question of whether the Equal Treatment Directive prohibits associative discrimination.   

‘It seem to me, as it did to the Chairman, that the DDA is capable of interpretation, consistent with an interpretation of the Directive favourable to the Claimant, so as to include associative discrimination without distorting the words of the statute and consistent with the domestic Courts' responsibility to arrive at a construction which ensures that the Directive is fully effective, as Parliament presumably intended when passing the 2003 Regulations.’
Direct discrimination

DDA 1995, section 3A(5)

A  person directly discriminates against a disabled person if, on the ground of the disabled person’s disability, he treats the disabled person less favourably than he treats or would treat a person not having that particular disability whose relevant circumstances, including his abilities, are the same as, or not materially different from, those of the disabled person.’
There is no justification defence to a claim for direct discrimination. 
High Quality Lifestyles Ltd v Watts [2006] IRLR 850 
The case was brought by a support worker in a residential home for people with autistic spectrum disorders and learning difficulties. He was dismissed after he disclosed that he was HIV positive.  HQL took the view that the risk of onward transmission was too great because there had been incidents when staff were bitten. An employment tribunal found that this was direct disability discrimination.  The EAT allowed an appeal against the finding of direct discrimination (though it upheld the decision that there had been disability related discrimination, see below).  It held that:-

[46]
Treatment of a person 'on the ground' of his or her disability is more exact and narrower in scope than treatment 'for a reason which relates' to the disability. The treatment here is diagnosed as the dismissal. The first question is the identity of a comparator. No actual comparator was named and so the tribunal correctly set about constructing a hypothetical comparator, in accordance with paragraph 4.1.3 of the code. The comparator may be, but need not be, the same comparator as is envisaged for the purpose of disability-related discrimination. For example, for direct discrimination, the comparator may be a person who does not have the claimant's disability, and may not have a disability at all. The comparator might have a condition which falls short of the kind of impairment required to satisfy s.1 of the Act. This is because s.3A(5) focuses upon a person who does not have 'that particular disability'. The circumstances of the claimant and of the comparator must be the same 'or not materially different'. One of the circumstances is the comparator's 'abilities', but since this is prefaced by 'including', it follows that more circumstances are relevant than simply the comparator's abilities.

[47 ]  The exercise is one of comparison for only then can there be a judgment that the treatment of one was 'less favourable' than the treatment which would be afforded to the other.

[48] ….  Assuming, as the tribunal correctly did, that the comparator has the same 'abilities, skills and experience', the comparator must also have some attribute, whether caused by a medical condition or otherwise, which is not HIV positive. This attribute must carry the same risk of causing to others illness or injury of the same gravity, here serious and possibly fatal. If the tribunal found that the comparator would have been dismissed, then the claimant has not been less favourably treated. The facts which it is necessary for the claimant to have proved, in order to shift the burden of proof to the respondent, is not only a workable model for the hypothetical comparator but also some evidential basis upon which it could be said by the tribunal that the comparator would not have been dismissed. …’
Duty to make reasonable adjustment
DDA 1995, section 4A(1)
Where 

(a) a provision, criterion or practice
 applied by or on behalf of an employer, or 

(b) any physical feature of premises occupied by the employer,

places the disabled person concerned at a substantial disadvantage in comparison with persons who are not disabled, it is the duty of the employer to take such steps as it is reasonable, in all the circumstances of the case, for him to have to take in order to prevent the provision, criterion or practice, or feature, having that effect.

The Appellate Courts have continued to emphasise that it is important to approach the various questions raised by this novel provision in turn.  In Smiths Detection - Watford Limited –v- Berriman [2005]  UKEAT/0712/04, the EAT said:

‘[85]  In our opinion an Employment Tribunal considering a claim that an employer has discriminated against an employee pursuant to Section [3A(2)] of the Act by failing to comply with the Section [4A] duty must identify:

 

(a)
the relevant arrangements made by the employer

(b)
the relevant physical features of the premises occupied by the employer

(c)
the identity of non-disabled comparators (where appropriate) and 

(d)
the nature and extent of the substantial disadvantage suffered by the Claimant.  It should be borne in mind that identification of the substantial disadvantage suffered by the Claimant may involve a consideration of the cumulative effect of both “arrangements” and “physical features” so it would be necessary to look at the overall picture. 

In our opinion an Employment Tribunal cannot properly make findings of a failure to make reasonable adjustments under Section 3A(2) without going through that process.

 

[86]  Unless the Employment Tribunal has identified the four matters we have set out above it cannot go on to judge if any proposed arrangement is reasonable.  It simply is unable to say what adjustments were reasonable:

“to prevent the arrangements or feature placing [the Claimant]  at a substantial disadvantage.” 

Smith v Churchills Stairlifts Plc [2005] EWCA Civ 1220; [2006] IRLR 41

C manufactured and sold radiator cabinets. S applied for a position in sales.  He was interviewed.  During the course of that interview he was required to sing a song.  He sang ‘Pop goes the Weasel’.  This is true.  Honestly.  His interview was successful and he was offered a position on a training course, which if successful would lead to a sales position. Before the commencement of the training course C decided that the sales aid would be a full-sized cabinet. C concluded that, because of his disability, S would be unable to carry the cabinet and withdrew his place on the training course.

The ET (by a majority) decided that most of the population generally would not be able to carry the cabinet safely.  As a result, they found that S was not placed at a substantial disadvantage compared with the population generally.  Therefore, they said, the duty to make reasonable adjustments did not apply. The ET further found that, had the duty to make reasonable adjustments arisen, it would have concluded that C had failed to make reasonable adjustments in the form of a trial period of selling by means other than carrying a full-sized cabinet.   The ET then turned to the question of justification for the less favourable treatment in withdrawing the offer.  It found that (in the absence of a duty to adjust) C had a genuine commercial view that full-sized cabinets did need to be demonstrated to customers and therefore C's decision was justified on the basis of S's inability to carry the cabinet.   S appealed. The EAT dismissed the appeal on the basis that the ET was perverse to find that it would have been reasonable to offer a trial period when it had accepted that C was justified in withdrawing the offer of the course for the purposes of section 3A(1)(b)
. 


The Court of Appeal held:- 

1 It is necessary to identify the relevant arrangements first.  Only then can one proceed to consider whether those arrangements had a substantial adverse effect in comparison to persons who were not disabled.  The proper arrangements should be identified by reference to Archibald v Fife Council [2004] UKHL 32.
2 The proper comparator was readily identified by reference to the disadvantage caused by the relevant arrangements.  Where there are others who are not disadvantaged by the relevant arrangements, the proper comparators would have been the successful candidates who were subject to the requirement but not disadvantaged thereby because they were not rejected as a result.
3 There is no distinction to be drawn between the approaches of Lords Rodger and Hope and Baroness Hale, who did not give her judgment in the terms that had been anticipated by Lord Rodger.

4 The test of reasonableness under section 4A requires the tribunal to reach its own decision as to whether it was reasonable for an employer to take a particular step.  Therefore, something which might otherwise have been justifiable in the context of s. 3A(1) could nevertheless result in a duty to make an adjustment pursuant to s. 4A.
Assessment, consultation and reasonable adjustment

There has been a fundamental shift in the approach to assessment in the duty to adjust.   At the start of the year, the caselaw strongly suggested that an assessment of what was necessary was an essential part of the duty to adjust. 
Southampton City College –v- Randall [2006] IRLR 18, EAT

Applying the decision of the EAT in Mid Staffs General Hospitals NHS Trust –v- Cambridge [2003] IRLR 566, the EAT said:-

 ‘There must be many cases in which the disabled person has been placed at a substantial disadvantage in the workplace but in which the employer does not know what it ought to do to ameliorate that disadvantage without making enquiries.  To say that a failure to make those enquiries would not amount to a breach of the duty imposed on employers by s. [4A(1)] would render s. [4A(1)] practically unworkable in many cases.  We do not believe that could have been Parliament’s intention. … A proper assessment of what is required to eliminate the disabled persons disadvantage is therefore a necessary part of the duty imposed by s. [4A(1)]’ @ para 27..

See also Rothwell –v- Pelikan Hardcopy Scotland Ltd [2006] IRLR 24, EAT, below.
That is no longer good law.  In  Tarbuck v Sainsbury's Supermarkets Ltd [2006] IRLR 664, the EAT (Elias P presiding) said:-
[69] There can be no doubt that any employer would be wise to consult with a disabled employee in order to be better informed and fully acquainted of all the factors which may be relevant to a determination of what adjustment should reasonably be made in the circumstances. If the employer fails to do that, then he is placing himself seriously at risk of not taking appropriate steps because of his own ignorance. He cannot then pray that ignorance in aid if it is alleged that he ought to have taken certain steps and he has failed to do so. The issue for the tribunal will then be whether it was reasonable to take that step or not.

…

[71] … The only question is, objectively, whether the employer has complied with his obligations or not. …  If he does what is required of him, then the fact that he failed to consult about it or did not know that the obligation existed is irrelevant. It may be an entirely fortuitous and unconsidered compliance: but that is enough. Conversely, if he fails to do what is reasonably required, it avails him nothing that he has consulted the employee. … 
[72] Accordingly whilst, as we have emphasised, it will always be good practice for the employer to consult and it will potentially jeopardise the employer's legal position if he does not do so- because the employer cannot use the lack of knowledge that would have resulted from consultation as a shield to defend a complaint that he has not made reasonable adjustments- there is no separate and distinct duty of this kind.
…
The EAT has indicated that Tarbuck is to be followed in preference, London Borough of Barnet v. Ferguson [2006] EAT/0220/06; Lewisham Social Services v. Jackson [2006]  EAT/0331/06; NCH Scotland v McHugh EATS/0010/06.   The Disability Rights Commission has accepted that Tarbuck better reflects the law.  The Court of Appeal is to consider the matter in Hay –v- Surrey County Council on 31/1/07.
NOTE, though, that whilst Tarbuck makes clear that there is no separate (or inevitable) duty to consult or assess, the duty to adjust may still require consultation or assessment in a particular case, if that process itself will remove a particular disadvantage.  For example, an employee with a learning difficulty may be at a disadvantage because he is unable unilaterally to identify or communicate his particular needs.  In these circumstances, consultation and assessment by the employer would be the step needed to remove the disadvantage.  The duty to adjust would require the employer to take that step if it was reasonable for it to have to do so. 
In addition, the burden of proof provisions and Igen –v- Wong may provide an answer.  The EAT in Tarbuck the EAT said this:-

‘Initially, Mr Donovan was adopting the position that once the employee had made a demand for an adjustment then the burden would shift, however unreasonable or ill-considered that demand was. That plainly is setting the evidence necessary to establish a prima facie case far too low. Section 17A(1)(c) requires that the tribunal could conclude, in the absence of an adequate explanation, that the employer had acted in an unlawful way. No tribunal could properly so conclude if the adjustment suggested was obviously unreasonable.’ 

This begs the question of what the position would be if the adjustment was (in the absence of evidence or argument to the contrary) apparently reasonable.  If the burden of proof does pass to the respondent, they will find it more difficult to satisfy that burden if they have not carried out an assessment. 
Reasonable adjustment and sick pay

O'Hanlon v Commissioners for HM Revenue & Customs [2006] IRLR 840, EAT
The EAT held that sick pay rules placed the claimant at a substantial disadvantage in comparison with persons who are not disabled, so that there was a duty of to take such steps as it was reasonable for it to have to take.   However, it was not reasonable for the employer to have to pay full pay to employees off work ill as a result of a disability-related illness who had exhausted their entitlement under the sick pay rules.   It said:-
[67] In our view, it will be a very rare case indeed where the adjustment said to be applicable here, that is merely giving higher sick pay than would be payable to a non-disabled person who in general does not suffer the same disability-related absences, would be considered necessary as a reasonable adjustment. We do not believe that the legislation has perceived this as an appropriate adjustment, although we do not rule out the possibility that it could be in exceptional circumstances. We say this for two reasons in particular. 
[68]  First, the implications of this argument are that tribunals would have to usurp the management function of the employer, deciding whether employers were financially able to meet the costs of modifying their policies by making these enhanced payments. … On what basis can the tribunal decide whether the claims of the disabled to receive more generous sick pay should override other demands on the business which are difficult to compare and which perforce the tribunal will know precious little about? The tribunals would be entering into a form of wage fixing for the disabled sick. 

[69]  Second, as the tribunal pointed out, the purpose of this legislation is to assist the disabled to obtain employment and to integrate them into the workforce. …  The Act is designed to recognise the dignity of the disabled and to require modifications which will enable them to play a full part in the world of work, important and laudable aims. It is not to treat them as objects of charity which, as the tribunal pointed out, may in fact sometimes and for some people tend to act as a positive disincentive to return to work. 

Reasonable adjustment and the justification of less favourable treatment

Section 3A(6) of the DDA provides that:-

‘If, in a case falling within subsection (1), a person is under a duty to make reasonable adjustments in relation to a disabled person but fails to comply with that duty, his treatment of that person cannot be justified under subsection (3) unless it would have been justified even if he had complied with that duty’ 

As a result, it is preferable to consider the duty to adjust before disability related discrimination, as the justification defence can be dependent upon the duty to adjust.  This was emphasised in Archibald and Churchills.

In Rothwell –v- Pelikan Hardcopy Scotland Ltd [2006] IRLR 24, EAT, R had been employed as a project engineer since 1989.  He went off sick in 2003.  An OHP wrote to Pelikan saying that she considered it extremely unlikely that he would return to work in the future.  She obtained a more positive report from a neurologist, which she discussed with but did not show to R.  The OHP then wrote to Pelikan saying that she did not think he would be fit to return in the foreseeable future.  Pelikan decided to dismiss him, and then called him to a meeting to inform him of the decision.  The ET dismissed a disability discrimination and an unfair dismissal claim.  The EAT allowed the appeal.

[23] Firstly, we observe that it is plain from a reading of Archibald –v- Fife Council alone, that a tribunal cannot make a finding that less favourable treatment of a disabled person is justified under the 1995 Act unless it is satisfied that any reasonable adjustments that an employer had a duty to make under s. [4A] have been carried out’… @ para 23.  
[With respect, that is not plain to me, unless the words ‘or the less favourable treatment would have been justified even if the employer had complied with the section 4A  duty’ are added at the end of the sentence.]

[25] ‘We consider that  … consultation with the claimant prior to taking the decision to dismiss would have been a reasonable adjustment  … even if the decision to dismiss was still taken, it would have been taken against a background of full knowledge of all the relevant facts and of the claimant’s own position regarding them’   

This second part of the decision is now unlikely to be followed in any event in the light of Tarbuck. 
The duty to adjust and constructive dismissal

Greenhof v Barnsley Metropolitan Council [2006] IRLR 98. 

…. in this case that the employment tribunal found unequivocally that there had been a serious breach of the obligation on the part of the respondent over a period of time to make reasonable adjustments as it was obliged to do under the Disability Discrimination Act. It follows, in our opinion, that that was almost bound to be a breach of the implied term of trust and confidence which Mr Greenhof would be entitled to treat as being a repudiatory breach of contract, as he purported to do. Now, it may be that there are circumstances in which there can be a breach of the obligation to make reasonable adjustments which might not be regarded as repudiatory, but we do not see how, having made the finding it did in the present case, there was any way in which the respondent's conduct could be regarded as anything other than repudiatory.
But see Doherty v British Midland Airways Ltd [2006] IRLR 90, in which a differently constituted EAT held that there is no implied contractual term that an employer will not breach the employee’s statutory rights.
Disabilty related discrimination
DDA 1995, section 3A(1)

… a person discriminates against a disabled person if:-

(a) for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply; and

(b)  he cannot show that the treatment in question is justified. 

DDA 1995, section 3A(3)

Treatment is justified for the purposes of subsection (1)(b) if, but only if, the reason for it is both material to the circumstances of the particular case but and substantial.

Taylor v OCS Group Ltd [2006] IRLR 613, CA 
The ET held that the decision to dismiss the claimant was partly based on his failure to give an adequate explanation for his conduct and he was unable to do this because of his deafness.  According to the Court of Appeal: 
‘In the context of the DDA, an employer cannot discriminate against the employee unless he treats the disabled employee differently for a reason (present in his, the employer's mind) which is related to the employee's disability. It may be that in some cases an employer might have more than one reason for dismissing an employee; one reason might be misconduct and there might also be present in the employer's mind another reason which does relate to his disability such as the fact that the employee took a lot of time off work or had a lower productivity than other employees. The employer might decide to dismiss the employee for those combined reasons. In such a case, we would say that, if the disability-related reason had a significant influence on the employer's decision, that would be enough to found the conclusion that the dismissal was for a reason related to the employee's disability. We would add that it would be open to an ET to find that the employer's decision had been affected by the disability-related reason even though the employer had not consciously allowed that reason to affect his thinking. … What is important is that the disability-related reason must affect the employer's mind, whether consciously or subconsciously. Unless that reason has affected his mind, he cannot discriminate.’
Justification

High Quality Lifestyles Ltd v Watts [2006] IRLR 850 

The EAT upheld the ET’s decision that there had been disability related discrimination.  There was no doubt that the dismissal was for a reason related to his disability and the ET found – applying Jones –v- Post Office [2001] IRLR 384 - that treatment was not justified in the absence of an adequate risk assessment.  The EAT found:

We reject the criticism that the tribunal substituted its view for that of the respondent. Applying what might be described as an unfair dismissal approach to this issue, the tribunal plainly decided that the respondent did not act reasonably because it failed to carry out a proper investigation or adequate risk assessment of the situation created by the claimant's condition. The risk assessment actually carried out, and the documentation actually considered by the respondent, provide in our judgment a sound basis for the tribunal's conclusions which must be ones of fact, upon that material. Since the tribunal gave itself a correct direction on the statute and on the authorities, its appreciation of whether the respondent justified its treatment as being both material and substantial was a matter of fact for it.
Justification and disability related absences
Royal Liverpool Children's NHS Trust v Dunsby [2006] IRLR 351 
[16]  Firstly, it is the starting point for an enquiry into justification, not its conclusions. The provisions of the Disability Discrimination Act 1995 do not impose an absolute obligation on an employer to refrain from dismissing an employee who is absent wholly or in part on grounds of ill health due to disability. The law requires such a dismissal to be justified so a tribunal does not answer the question whether a dismissal is justified merely by saying that it was, in part, because the employee was absent on grounds of disability.
[17]…  In the experience of this Tribunal, it is rare for a sickness absence procedure to require disability related absences to be disregarded. An employer may take into account disability related absences in operating a sickness absence procedure. Whether by doing so he treats the employee less favourably and acts unlawfully will generally depend on whether he is justified or not. It is precisely the question of justification that the tribunal failed to consider in this case. For those reasons, we have no doubt that the appeal in relation to the disability discrimination judgment must be allowed. …
Chacón Navas v Eurest Colectividades SA [2006] IRLR 706 
The ECJ said:
[49]  According to Recital 17 in the preamble to Directive 2000/78, that Directive does not require the recruitment, promotion or maintenance in employment of an individual who is not competent, capable and available to perform the essential functions of the post concerned, without prejudice to the obligation to provide reasonable accommodation for people with disabilities.
[50 ] In accordance with Article 5 of Directive 2000/78, reasonable accommodation is to be provided in order to guarantee compliance with the principle of equal treatment in relation to persons with disabilities. That provision states that this means that employers are to take appropriate measures, where needed in a particular case, to enable a person with a disability to have access to, participate in, or advance in employment, unless such measures would impose a disproportionate burden on the employer.

[51] The prohibition, as regards dismissal, of discrimination on grounds of disability contained in Articles 2(1) and 3(1)(c) of Directive 2000/78 precludes dismissal on grounds of disability which, in the light of the obligation to provide reasonable accommodation for people with disabilities, is not justified by the fact that the person concerned is not competent, capable and available to perform the essential functions of his post.
[52] It follows from all the above considerations that the answer to the first question must be that:
  – a person who has been dismissed by his employer solely on account of sickness does not fall within the general framework laid down for combating discrimination on grounds of disability by Directive 2000/78;

  – the prohibition, as regards dismissal, of discrimination on grounds of disability contained in Articles 2(1) and 3(1)(c) of Directive 2000/78 precludes dismissal on grounds of disability which, in the light of the obligation to provide reasonable accommodation for people with disabilities, is not justified by the fact that the person concerned is not competent, capable and available to perform the essential functions of his post.

Public Duty
Public bodies became subject to the Disability Equality Duty, pursuant to sections 49A to 49F of the DDA 1995 on 4 December 2006.  This imposes a positive duty upon public bodies to have regard to the need to eliminate unlawful discrimination and to promote equality of opportunity for disabled people.   The general Disability E
quality Duty is supported by specific requirements upon specified public bodies to produce, monitor and review  a Disability Equality Scheme.  These provisions were not intended to create new individual rights.  Instead, Taken as a whole, they are designed to provide a framework for public authorities to carry out their functions more effectively and to tackle discrimination in a proactive way.
Note that this duty is distinct from provisions of sections 21B to 21E of the DDA 1995 as supplemented by the Disability Discrimination (Service Providers and Public Authorities Carrying Out Functions) Regulations 2005 , which renders it unlawful for a public authority to discriminate against a disabled person in carrying out its functions and which do give rise to individual rights of action for breach.
The general duty

Section 49A of the DDA provides that public authorities are to have due regard to the following matters whilst carrying out their functions:-

  (a) 
the need to eliminate discrimination that is unlawful under this Act; 

(b) 
the need to eliminate harassment of disabled persons that is related to their disabilities; 

(c) 
the need to promote equality of opportunity between disabled persons and other persons; 

(d) 
the need to take steps to take account of disabled persons' disabilities, even where that involves treating disabled persons more favourably than other persons; 

(e) 
the need to promote positive attitudes towards disabled persons; and 

(f) 
the need to encourage participation by disabled persons in public life. 

Public bodies

Section 49B(1)(a) of the DDA provides that ‘public authority’ includes any person certain of whose functions are functions of a public nature, other than for certain bodies excluded from these provisions of the Act, such as the Scottish Parliament.  Furthermore, that provision does not render someone a public authority in relation to a particular act if the nature of the act is private.  

The general duty does not apply to judicial acts (whether done by a court, tribunal or other person); or acts done on the instructions, or on behalf, of a person acting in a judicial capacity. It applies in a limited form only to acts done in connection with recruitment to or service in any of the naval, military or air forces of the Crown. 
Specific duties

The specific duties are imposed by Disability Discrimination (Public Authorities)(Statutory Duties) Regulations 2005.  These require specific public authorities (listed in Schedule 1 to the regulations, from ACAS to the Victoria and Albert Museum) to publish a Disability Equality Scheme.  The date for publication depends upon the nature of the authority, with the first batch due on 4 December 2006 and the remainder (predominantly from primary, special and Welsh schools) due in either April or December of this year.  The Scheme is to   include information on the following matters:-

(a)
the ways in which such disabled people have been involved in its development;

(b)
that authority's methods for assessing the impact of its policies and practices, or the likely impact of its proposed policies and practices, on equality for disabled persons;

(c)
the steps which that authority proposes to take towards the fulfilment of its section 49A(1) duty;

(d)
that authority's arrangements for gathering information on the effect of its policies and practices on disabled persons and in particular its arrangements for gathering information on—

(i) their effect on the recruitment, development and retention of its disabled employees,

(ii) their effect, in the case of an authority specified in Part II, III or IV of Schedule 1, on the educational opportunities available to, and on the achievements of, disabled pupils and students, and

(iii) the extent to which, in the case of an authority specified in Part I of Schedule 1, the services it provides and those other functions it performs take account of the needs of disabled persons; and

(e)
that authority's arrangements for making use of such information to assist it in the performance of its section 49A(1) duty and, in particular, its arrangements for—

(i) reviewing on a regular basis the effectiveness of the steps referred to in sub-paragraph (c), and

(ii) preparing subsequent Schemes.

The authorities are required to implement various of the components of the scheme within 3 years of publication.  The authorities are required to publish annual reports on the implementation of the scheme.  They are to publish a revised scheme at the latest three years after the publication of their first scheme, and to continue to publish a revised Scheme every three years thereafter. 
Regulation 5 deals with a different set of duties that apply to the various Secretaries of State (as described in Schedule 2) and to the National Assembly for Wales ("NAW"). The Regulation requires each Secretary of State and the NAW, in relation to public authorities which operate in policy spheres for which they are responsible, to publish a report, containing an overview of progress made towards equality of opportunity for disabled persons in these policy spheres. In addition, the report should set out the Secretary of State's or the NAW's strategies for coordinating action by public authorities operating in these spheres so as to bring about further progress towards equality of opportunity for disabled persons. The report is to be published every three years.

Enforcement. 

The specific duties are enforced by the DRC, who may service compliance notices on an authority where they are satisfied that a public authority has failed to comply with, or is failing to comply with, a duty imposed upon it.
The Court of Appeal recently had regard to the equivalent duty in race discrimination. 

R (Elias) v Secretary of State for Defence [2006] IRLR 934 
Lady Justice Arden said:-

[271] Unlawful discrimination has economic consequences too. Discrimination in educational and other opportunities can lead to a reduction in the pool of available candidates for further education and employment. This hinders social and economic progress since it means that society loses the benefits of the talents of these individuals and the different perspectives that they can bring to the solution of the problems facing business or society. Society benefits when each individual realises his or her potential and thus this process should not be impeded by unlawful discrimination. 
[272] In dealing with the detailed issues in this case, the above issues are some of the issues to which, as I see it, this court must be alive.
[273] Section 71 of the Race Relations Act 1976  The courts are particularly involved in the process of adjudicating upon the remedies provided by the law, not least by statute law for unlawful discrimination. But legal proceedings are not the only way of policing anti-discrimination legislation. Monitoring and self-assessment by public bodies in their decision making can also further the aims of such legislation, and this is the role of s.71 of the 1976 Act, …

[274] It is the clear purpose of s.71 to require public bodies to whom that provision applies to give advance consideration to issues of race discrimination before making any policy decision that may be affected by them. This is a salutary requirement, and this provision must be seen as an integral and important part of the mechanisms for ensuring the fulfilment of the aims of anti-discrimination legislation. It is not possible to take the view that the Secretary of State's non-compliance with that provision was not a very important matter. In the context of the wider objectives of anti-discrimination legislation, s.71 has a significant role to play. I express the hope that those in government will note this point for the future.
ANDREW SHORT

Outer Temple Chambers

222 Strand, London WC2R 1BA

12 January 2007
� ‘provision, criterion or practice’ includes any arrangements’ – see s. 18D(2)





� 	Although the case concerned the law as it stood prior to the amendments of  October 2004, these notes makes reference to the equivalent provisions in the DDA as amended.
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