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Terms of Business 

Definitions and Interpretation

1. In these Terms:

Unless the context otherwise requires: words denoting the singular shall include the plural and vice versa; reference to a gender shall include other genders; references to persons shall include bodies corporate, unincorporated associations, firms and partnerships, in each case whether or not having a separate legal personality; and references to the word “include” or “including” are to be construed without limitations.

2. The following words and phrases shall have the following meanings when used in the Agreement unless the context thereof otherwise requires:-

“Barrister”: a barrister who is Instructed by a Firm to perform Services;
“Firm”: a company, partnership, firm, limited liability partnership, association, public authority, professional body, sole practitioner or other person (a) of which the Instructing Solicitor is a director, partner, member, employee, consultant, associate or agent and (b) on whose behalf, and in such capacity, the Instructing Solicitor Instructs the Barrister. In the circumstances described in clause 4c only, the term “Firm” shall include the Instructing Solicitor. The expression “Firm” shall include (where appropriate) its successors in title and assignees;

“Firm’s Address”: the address of the Firm’s place of business, or (if the Firm has more than one place of business), the address of the Firm that is shown on the Instructions;

“Instructing Solicitor”: the person who is responsible for Instructing the Barrister in his capacity as director, partner, member, employee, consultant, associate or agent of the Firm. For the avoidance of doubt, the term “Instructing Solicitor” may include any person, whether employed by a Firm or not, and whether himself qualified as a solicitor or not, but who instructs or purports to instruct a Barrister either on behalf of a Firm or on behalf of a Solicitor;

“Instructions”: briefs, instructions and directions (and all accompanying materials) given by the Firm to the Barrister to supply Services in a particular Case, and “Instruct” and “Instructing” shall have corresponding meanings;

“Prescribed Letter”: the pro-forma letter whose text is contained in Schedule A to the Bar Council’s Rules relating to the List of Defaulting Solicitors.
Nature and Applicability of Agreement  


3. These Terms are intended to comprise the provisions of the Agreement between the Barrister and the Firm for the performances by the Barrister of Services in every Case in which (a) the Firm Instructs the Barrister to perform Services, (b) alternative terms are not specifically agreed between the Barrister and the Firm, and (c) the Barrister notifies the Firm that he will perform the Services under the Terms.

4. Where the Barrister or his clerk accepts Instructions from the Instructing Solicitor:-

a. the Instructing Solicitor warrants that he is authorised by the Firm on whose behalf he acts to Instruct the barrister;

b. the Firm and its partners, sole practitioner, directors, members and/or principals (as the case may be) shall be jointly and severally liable under the Agreement (including in particular for the payment of the Barrister’s fees), whether or not the Firm has been put in funds by the Client or recovered them from another party;

c. if, but only if, the Instructing Solicitor is in breach of the warranty of authority in clause 4a, the Instructing Solicitor shall be liable under the Agreement jointly and severally with any person who otherwise becomes liable under the Agreement with the persons mentioned in clause 4 b (including in particular for the payment of the Barrister’s fees).

5. For the avoidance of doubt no Client is or shall be a party to the Agreement except where the Firm itself or a partner or partners of the Firm is the Client.

Acceptance of Instructions

6. The Agreement shall come into effect upon Acceptance of the Instructions or at such other time (if any) as is agreed in writing by the Barrister and the Firm.
7. For the purpose of the Agreement, “Acceptance” of Instructions shall be constituted by:-

a. the communication to the Firm by or on behalf of the Barrister that he Accepts the Instructions; or 

b. the commencement by the Barrister of the performance of any service comprised in or   requested by the Instructions.

8. The Barrister may Accept, refuse or return Instructions in the circumstances and for the reasons set out in the Bar Code of Conduct.   

Instructions to Counsel

9. The Firm shall be responsible for ensuring that adequate Instructions are provided to the Barrister in reasonably sufficient time for him to perform the Services.

10. Where the Firm requires the Barrister to perform all or any part of the Services urgently the Firm shall ensure that:

a. the Barrister is informed in clear and unambiguous terms at the time of the delivery of the Instructions of the urgency and of the reason for the urgency;
b. all relevant written Instructions are clearly marked “Urgent”.
11. The Barrister shall be permitted to decline to accept any Instructions on the grounds that he is unable to comply with the urgency required by the Firm.

12. The Firm shall ensure that all Instructions include:-

a. the Firm’s Address and telephone number;

b. the name and (if appropriate) the reference of the Instructing Solicitor; and 
c. the identity of the Client

Services

13. Once the Barrister has Accepted the Instructions, he shall:-

a. perform the Services in accordance with the Bar Code of Conduct; and 

b. in any event deal with the Instructions and perform the Services as soon as he reasonably can given the particular circumstances of the case and other pre-existing professional obligations, unless otherwise agreed between the Barrister and the Firm;

c. promptly inform the Firm if he intends to return the Instructions which he must do in accordance with the Bar Code of Conduct.

Retention of Instructions and Records

14. The Barrister shall keep all the Instructions received by him from the Firm safely and securely and (subject to the provisions of clause 15) shall return them to the Firm upon request.

15. The Barrister shall be entitled for the purposes of his records and/ or compliance with any statutory or other legal requirements to take and retain:-

a. copies of his written advice to the Firm; and

b. copies of his Instructions.

16. The Barrister shall not be entitled under any circumstances to exercise any lien over all or part of his Instructions.

Confidential Information 

17. Save as may be required by law or by his duty to the court or by the provisions of the Agreement, the Barrister shall keep confidential and shall not use, other that for the proper performance of the Services, all or any information relating to the case and/or to the Client and/ or to the Client’s affairs either (a) contained in his Instructions or (b) imparted to him in contemplation or in consequence of his performance of the Services.

18. The Barrister shall not make any press release, media announcement or other public statements relating to the case, the Services or his Instructions without the prior consent of the Firm save as permitted by the Bar Code of Conduct.

19. Unless the Firm expressly informs the Barrister to the contrary in advance in writing, the Barrister may allow his Instructions to be reviewed by another barrister or pupil on terms that that other barrister or pupil shall also comply with clauses 17-19, and the Barrister shall procure compliance with the said terms.

Fees
20. The Barrister shall be entitled to submit a Fee Note to the Firm, and to be paid in respect of such fees and expenses, and/or in respect of fees at such charging rates, in such amounts and in such manner, as shall have been expressly agreed between the Barrister and the Firm (whether agreed before or after the commencement by the Barrister of the Services);

21. In every case:

a. where a fee has been agreed between the Barrister and the Firm, in the sense that both a charging rate and an estimated time for the work have been agreed, the Barrister shall notify the Firm promptly if more work than had been estimated is required, and shall give the Firm a reasonable opportunity, taking into account the urgency of the matter, to accept or refuse the performance of such additional work;

b. where a charging rate has been agreed between the Barrister and the Firm on the basis that the Barrister will take such time to undertake the work as he reasonably needs, the Barrister shall keep the Firm informed from time to time as to the amount of work that he is undertaking;

c. where a fee has been agreed between the Barrister and the Firm in respect of a brief accepted by him, the Barrister shall be entitled to be paid the agreed fee by the Firm, whether or not the hearing to which the brief related took place , unless:

I. the Barrister has not rendered a  Fee Note in relation to the agreed fee; or

II. specific provisions to the contrary have been agreed between the Barrister and the Firm.

22. VAT is payable on all fees and expenses at the applicable rate unless exempt by operation of law.

23. The charging rates will be reviewed annually.

Time for Payment of fees 

24. The Firm shall pay to the Barrister such fees and expenses charged in each Fee Note as have been agreed in accordance with clauses 20 and 21:-
a. within one month after the Fee Note is delivered to the Firm, or

b. by such other (if any) date as may be agreed in writing between the Barrister and Firm

(together the “Due Date”)

25. At any time after the Due Date, the Barrister may send to the Firm (and to the Instructing Solicitor, but only in the circumstances referred to in clause 4c), a letter substantially in the form of the Prescribed Letter.

26. If, for whatever reason, fees were not agreed with the Firm before the barrister provided Services, the Barrister will send a fee note with fees suggested by the Barrister based on the service provided and the time involved and will require the Firm to raise any concerns with the Fee Note within one month.  If no concerns are raised the Fee Note becomes payable in full within 30 days of the expiry of the one month period.  If the Firm has concerns, these should be expressed in writing with proposals for other fees (i.e. such fees as the Firm considers reasonable for the Services provided).  If no agreement between the Firm and the Barrister is reached within six weeks, the Barrister will notify the firm that he wishes to refer the dispute to the Joint Tribunal Process for fee disputes with solicitors as set down by the Office for the Supervision of Solicitors and the General Council of the Bar and the Firm agrees to be bound by the findings of the Joint Tribunal.  

Interest on Outstanding fees

27. In the event that any of the fees and expenses charged in a Fee Note are not paid to the Barrister within one month after the date of the Prescribed Letter, then such of those fees as are outstanding from time to time shall carry interest pursuant to the Late Payment of Commercial Debts (Interest) Act 1998 from the date one month after the date of the Prescribed Letter until payment.
28. Without prejudice to the foregoing, the Barrister reserves the right to apply for interest on some or all disputed fees referred to the Joint Tribunal and fees claimed through any other recovery proceedings.

List of defaulting solicitors

29. It is agreed and understood that the Bar Council’s Rules relating to the List of Defaulting Solicitors shall apply in the manner set out in the Bar Code of Conduct.
Notices
30. Save where the context otherwise requires and unless agreed to the contrary between the parties all obligations to notify and, all notices, demands, requests, Fee Notes, Instructions, consents, approvals, reports, recommendations or other communications (collectively “notices”) required to be given, made or served by any party to or on other shall be in writing or confirmed in writing.

31. Unless expressed to the contrary herein all notices required to be given, made or served by any party on the other shall be sent by first class mail, Document Exchange, fax or email to the receiving party’s business address, DX number, published fax number or business email box, unless either party shall specifically exclude one of these means of communication, or the parties agree an alternative method of communication. 

Savings
32. Notwithstanding anything herein to the contrary:-

a. the parties acknowledge that the Barrister owes his primary professional duty (as between the Client and the Firm) to the Client, and that he must not permit the Firm to limit his professional discretion as to how the interests of the Client can best be served;
b. nothing express or implied in the Agreement has the object or shall have the effect of preventing or restricting any Client from making or proceeding with any claim against the Barrister for damages and/or other relief for negligence or any other cause of action or complaint in respect of all or any of the Services, whether by way of legal proceedings or otherwise and whether or not any time limit specified herein has expired.

Governing Law and Jurisdiction

33. The construction, validity and performance of the Agreement shall be governed in all respects by English law.
Change to these Standard Terms of Business

34. These Standard Terms of Business are subject to change from time to time. The latest version is available on chambers website at www.outertemple.com.
Approved by CMC December 2009 

1

