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Windle and 

workers

The claim 

Part 5 of the Equality Act prohibits discrimination against 

employees. EqA s.83(2)(a) provides: ‘(2)“Employment” means 

– (a) employment under a contract of employment, a contract 

of apprenticeship or a contract personally to do work.’

The claimants brought proceedings against the Ministry 

of Justice for discrimination. Both had worked for HMCTS as 

interpreters. The claimants were not obliged to accept assignments 

from HMCTS, nor were they guaranteed to be offered work. 

They were paid only for work done. They received no sickness or 

holiday pay. They accepted each individual contract on a case-by-

case basis. Thus, there was no umbrella contract or mutuality of 

obligations between the parties between assignments. 

The courts decide

Citing Quashie, the employment tribunal concluded that these 

factors pointed away from employee status under s.83(2)(a) 

when the claimants were on assignments. This conclusion was 

overturned by the EAT, which considered that the question of 

mutuality of obligations was only relevant to the question of 

the existence of a contract of employment, and not to whether 

work was provided under a contract personally to do work. 

In a judgment delivered by Underhill LJ, the Court of Appeal 

restored the decision of the tribunal and concluded that it had 

been right to consider that the lack of a requirement to offer 

and accept work was a relevant factor. 

The court found that the absence of a mutuality of 

obligations when work was not being done was capable of 

shedding light on the character of the relationship between 

the parties when work was being undertaken. At para 24 

it was held that: ‘The factors relevant in assessing whether 

a claimant is employed under a contract of service are not 

essentially different from those relevant in assessing whether 

he or she is an employee in the extended sense.’

Impact on worker status

The Court of Appeal’s conclusion throws into question the extent 

to which the absence of an umbrella contract or a requirement 

to provide work is relevant to assessing whether individuals are 

workers in other contexts. The wording under s.83(2)(a) EqA 

mirrors the test for worker status under s.230(3)(b) ERA 1996, as 

replicated at s.54 of NMWA 1998 and reg 2 WTR.

ERA s.230(3)(b) provides that an individual is a worker if 

he or she works under a contract of employment, or ‘any 

other contract, whether express or implied and (if it is express) 

whether oral or in writing, whereby the individual undertakes 

to do or perform personally any work or services for another 

party to the contract whose status is not by virtue of the 

contract that of a client or customer of any profession or 

business undertaking carried on by the individual’.

The similarity in the above wording to that under the EqA 

suggests that the decision in Windle has implications for 

interpreting the ERA, NMWA and the WTR. It is likely that 

courts may now routinely consider the existence, or lack 

thereof, of mutual obligations between the parties when 

the individual is not working as a relevant factor when 

determining whether an individual is a worker.

This is a departure from the previous case law, which 

suggests, as Beatson J said in Singh, (when discussing the test 

for ‘worker’ status under NMWA which mirrors that under the 

ERA): ‘The requirement of mutuality in the context of s.54(3)

(b) of the 1998 Act is not the same as that in determining 

whether there is a contract of employment’ (para 22).

While mutual obligations are necessary as an ingredient 

of each individual contract, there has previously been no 

need to show mutuality of obligations between contracts 

when demonstrating an individual is a worker. As Elias P 

(as he then was) said in Redcats: ‘The fact that there is 

a lack of any mutual obligations when no work is being 
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The Court of Appeal held in Windle that an employment tribunal 
was entitled to take into account the absence of mutuality 
of obligations when deciding whether an individual was an 
employee for the purposes of s.83(2)(a) of the Equality Act 2010. 
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‘employment status may now fall to be determined on a spectrum, 

with a lower “pass mark” required to demonstrate worker status  

or employment under the Equality Act’
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performed is of little, if any, significance when determining 

the status of the individual when work is performed’ (para 

93).

Following the judgment of Underhill LJ, employment 

status may now fall to be determined on a spectrum, with a 

lower ‘pass mark’ required to demonstrate worker status or 

employment under the Equality Act, and a higher degree of 

mutuality required to demonstrate that an individual works 

under a contract of employment (see para 24). It appears 

to be open to employers that wish to contend that the 

individuals they contract with do not qualify as ‘workers’ to 

rely on their lack of obligations to offer them work.

Conclusion

As Underhill LJ notes at para 23 of the judgment of the 

Court of Appeal, the ultimate question in determining 

whether s.83(2)(a) applies remains: ‘The nature of the 

relationship during the period that the work is being done’ 

(para 23).

Nonetheless, it may now be easier for employers engaging 

individuals on irregular contracts to seek to rely on the 

absence of a mutuality of obligations when work is not 

being done in order to defeat claims made by those claiming 

worker status. 

The issues discussed in this article were also explored in a helpful 

talk given by Caspar Glyn QC at ELA’s annual conference this May.
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