
Appeal successfully defended in Viavi v Shannan & Others 

On 28 March 2018, the Court of Appeal handed down its judgment in Viavi v Shannan & 

Others, Re: the Wandel & Goltermann Retirement Benefits Scheme (“the Scheme”) [2018] 

EWCA Civ 681.  The case concerned the validity of the substitution of a new principal 

employer for the Scheme in 1999/2000 and consequent questions as to whether subsequent 

deeds were validly executed by the correct employer company.   

The Court of Appeal dismissed the appeal from the order of Mr Timothy Fancourt QC (as he 

then was) in [2016] EWHC 1530 (Ch); [2016] Pens. L.R. 193, finding in favour of Mr 

Froude, the representative beneficiary.  Nicolas Stallworthy QC & Simon Oakes of Outer 

Temple Chambers acted for Mr Froude, successfully defending the appeal.   

The Court of Appeal found for Mr Froude on the facts.  First, the Court accepted Mr Froude’s 

argument (which had been rejected by the Judge) that the substitution had actually been 

agreed between the Trustees and the new principal employer (“Management”), with the 

consent of the old principal employer (“Viavi”) by July 1999, before Management executed a 

new definitive deed & rules dated 15 September 1999 (“the 1999 Deed”).  Secondly, the 

Court agreed with the Judge that, even if Management’s substitution as a principal employer 

had not been effected before the 1999 Deed, it was unquestionably effected by the 1999 

Deed itself. 

Having found for Mr Froude on the facts, the Court of Appeal did not need to go on to 

consider the other legal arguments advanced, which are of more interest to practitioners and 

their clients for other cases.  However, the Court did indicate (obiter) that: 

 [84] The presumption of regularity cannot be relied upon to transfer the burden of proof 

to the person who seeks to challenge the validity of an otherwise ostensibly valid 

instrument (seemingly contrary to the approach under Calder Gravel Ltd v Kirkless 

M.B.C (1989) 60 P. & C. R. 322 at 337-339 and more recent Scottish cases such as 

Trustees of the Scottish Solicitors Pension Fund v Pattison & Sim [2015] CHIH 96, 2016 

S.C 284).  Where a trustee in proceedings under CPR Part 8 asks the question whether an 

instrument is valid, and its validity depends on the prior substitution of the employer 

executing it, the burden of proving that substitution rests with the person asserting the 

prior substitution.  Moreover, the presumption of regularity is confined to the 

performance of documentary or other formalities (and does not allow intention to be 

presumed), so that the Court would not have applied it to presume that there was any 

intention to substitute a new principal employer by the 1999 Deed (nor seemingly would 

the Court have presumed any agreement and/or consent to the substitution of a new 

principal employer prior to the 1999 Deed, as a formality, if not first persuaded that an 

intention to effect that substitution had been established). 

 

 [87] The Court would not have upheld the Judge’s application of the Duomatic principle 

to treat Management’s agreement to being substituted as principal employer in place of 

Viavi as also constituting consent to that substitution on behalf of Viavi.  The Court 



explained that the Duomatic principle only applies where shareholders act or reach 

decisions in their capacity as shareholders (not where they do so in any other capacity).  

Management’s agreement to being substituted as principal employer was on its own 

behalf (in its capacity as a company in its own right), not in its capacity as the sole 

shareholder of Viavi (notwithstanding that Viavi was its wholly owned direct subsidiary).  

In consequence, the Court would have held the Duomatic principle to be inapplicable. 

 

 The Court did not go on, in its judgment, to discuss Mr Froude’s argument that the 1999 

Deed, as a deed validly executed by the Trustees and Management, founded an estoppel 

by deed that Management was the Scheme’s principal employer when the 1999 Deed was 

executed; and that the Scheme’s beneficiaries and Viavi were bound as ‘privies’ of 

(respectively) the Trustees and Management.  However, during the hearing the Court 

certainly seemed receptive to the arguments that (a) even if the Duomatic principle did 

not apply, Viavi should – on the facts – constitute a ‘privy’ of its parent company, 

Management; and (b) since the Trustees held the power of substitution as fiduciaries for 

and on behalf of the Scheme’s beneficiaries, and bound the Scheme’s beneficiaries by any 

exercise of that power, the beneficiaries should constitute ‘privies’ of the Trustees.  These 

‘privity’ arguments (deployed and reported at first instance) seem likely to be followed 

and adopted by subsequent cases in order to restructure the way in which estoppel 

arguments are advanced in pensions cases. 

 


