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Abstract 
Sport’s governing bodies are leading exponents of alternative dispute resolution (‘ADR’) in the 

resolution of disputes in organised sports. However, given the breadth of sporting interests which range 

from amateur, to semi-professional and professional, not all sports are well-equipped to determine the 

types of disputes that frequently arise between participants. The National Sports Tribunal was 

established to level the playing field in the area of sports dispute resolution by providing for an effective, 

efficient, independent, transparent and specialist tribunal for the fair hearing and resolution of sporting 

disputes. It does so by employing a full suite of ADR processes and encouraging the use of processes 

which optimise the prospects of a successful resolution of a dispute.  It will likely make a lasting and 

significant contribution to the dispute resolution landscape in Australia. 

Introduction 
Sport’s governing bodies (‘SGB’) the world over prescribe the rules of the games which they 

administer, organise competitions and establish anti-doping, disciplinary, and grievance resolution 

machinery that applies to participants. Sport’s governing bodies are leading exponents of the use  

of ADR in the resolution of disputes in organised sports. The sole source of ADR in sport is the contract 

between SGB and the participant. For participants in amateur sport, the contract relies on the participant 

agreeing upon registration to be bound by the rules, regulations, and policies of the sport. In the case  

of semi-professional and professional athletes, individual contracts provide a further layer of obligations 

including as to the manner in which disputes arising from the performance of the contract are to  

be determined.  

The rules of SGB typically include disciplinary or grievance regulations whose objectives are to provide 

for an independent, fair, and effective system governing the administration and determination of all 

1 Anthony Lo Surdo SC, (FRIArb1Adv.Med;FCIArb;FACICA) is a barrister, independent arbitrator, and advanced mediator 
at 12 Selborne Wentworth Chambers, Sydney, Lonsdale Chambers, Melbourne and Outer Temple Chambers, London. 
He is a sports law expert, an arbitrator and mediator at the Court of Arbitration for Sport and an inaugural member 
of the National Sports Tribunal. 1 
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grievances, incidents, disciplinary disputes and conduct matters involving participants. 

The constitution, rules and regulations of the larger, well-funded professional sporting codes such as 

the members of the Australian Coalition of Major Professional and Participation Sports (‘COMPPS’), 

often provide for the establishment of in-house committees and tribunals (sometimes referred to as 

‘judicial bodies’) which arbitrate disputes between participants, prescribe the jurisdiction of those 

judicial bodies including any avenues of appeal from them and in the case of ‘grievances’ or non-

disciplinary matters, will usually contain a definition in broad terms with the intention of casting the 

net as far as possible so that all disputes are determined confidentially and without resort to courts or 

other public forums. Some SGBs will also offer means of dispute resolution such as mediation or 

conciliation. 

On 19 March 2020, the National Sports Tribunal (‘NST’) was established pursuant to the National 

Sports Tribunal Act 2019. It was created with the aim of providing for ‘… an effective, efficient, 

independent, transparent and specialist tribunal for the fair hearing and resolution of sporting disputes’ 

for the Australian sporting community, especially across the smaller sports which, unlike the COMPPS, 

do not have the resources or the capacity to establish in-house dispute resolution tribunals. It provides 

an opt-in system for the resolution of certain sports and sports-related disputes by arbitration, mediation, 

conciliation, and case appraisal. 

The CEO of the NST is Mr John Boultbee AM, an experienced sports administrator. 

In this article, Anthony Lo Surdo SC (a Fellow of Resolution Institute, Grade 1 Arbitrator and 

inaugural Member of the NST) (‘ALS’), interviews John Boultbee (JB) about the NST, his vision for the 

organisation and the contribution that it will make to the sports dispute resolution landscape in Australia 

and for the promotion of ADR more broadly. 

Structure and Jurisdiction of the National Sports Tribunal 
ALS: The NST is a one-stop centre for the resolution of sports-related disputes by means of arbitration, 

mediation, conciliation, and case-appraisal but there are some limits to disputes that it can resolve. What 

is the structure of the NST? 

JB: The NST consists of its Registry, and its Members – the 40 individuals appointed by the 

Minister to arbitrate, mediate, and conciliate sporting disputes.   They are mostly lawyers, but others 

are medical professionals, mainly for their expertise in doping matters, sports administrators, and 

former elite athletes.  The Tribunal has three Divisions – the Anti-Doping Division, the General 

Division, and the Appeals Division, although all Members are available to sit in all divisions. Some of 
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the Members are listed in the Alternative Dispute Resolution List, being lawyers who are specialists 

in mediation and conciliation, and who can conduct case appraisals where appropriate. 

ALS: What is the jurisdiction of the NST? 

JB:    It’s a consensual jurisdiction – the parties have to agree to bring a dispute to the Tribunal.  That 

agreement is normally affected by the constitution and rules of the SGB which the members have 

‘agreed to’ by the fact of their membership.   The jurisdiction also requires that disputes have a national 

element, rather than dealing with disputes at lower levels of sport; although if a lower level dispute has 

been elevated to the national body on account of its seriousness or the inability to resolve it at the lower 

level, it can thereby attract the jurisdiction of the NST.   Under our legislation, the NST can hear disputes 

consisting of anti-doping infractions, selection and eligibility appeals, disciplinary breaches, and 

disputes around bullying, discrimination, or harassment.  The CEO also has the power to approve other 

disputes for resolution by the NST. 

ALS: Are there some disputes that the NST will not be able to determine? 

JB: The NST is precluded from hearing ‘on the field’ matters – they are best left to SGB themselves 

to resolve, with specialist expertise in each sport. Also, employment disputes, disputes relating to 

remuneration or payment for contracts for services (other than where they involve a breach of a 

disciplinary rule), and claims for damages, are left to the civil courts to resolve. 

ALS: What do you perceive to be the main types of disputes that will make their way to the Tribunal? 

JB: In the early days, we are seeing quite a lot of disciplinary matters coming before us, and also 

‘member protection' matters where members have been subject to bullying, discrimination or the like, 

but I expect that there will be anti-doping and selection cases taking up a lot of our time in the future. 

ALS: The Tribunal has the power to make arbitral determinations that are binding on parties, but it 

also has jurisdiction to assist parties in achieving a consensus-based resolution of their disputes by 

mediation, conciliation and case appraisal. Have there been early indications of any preference being 

shown by disputants between these various forms of dispute resolution? 

JB:    Again, the early cases have shown a clear preference for mediation or conciliation, and 

conciliation in particular. This is a welcome recognition that those methods are best able to retain a 

workable relationship between the individuals and the bodies involved, whilst getting through the 

disagreement that has arisen, and a resolution they can live with.  Several parties have proposed 

mediation or conciliation, rather than having it proposed to them as an alternative to arbitration, which 

is an interesting development. 
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ALS: Unlike most sporting tribunals, the NST has a wide-range of legislative-backed coercive powers 

enabling it to require parties by written notice to, eg appear and give evidence and provide information 

or produce documents and things. A failure to comply may expose a person to a term of imprisonment 

or the imposition of a civil penalty. The power to issue those notices lies with the CEO. Do you 

anticipate that those powers will only be exercised where parties and or witnesses are not sufficiently 

engaging in or co-operating with the Tribunal? 

JB: I do think these powers will be exercised sparingly.  The most likely usage of the coercive 

powers will be in the anti-doping area, where many of the cases will involve the identification of anti-

doping rule violations by means other than standard drug testing, so that extracting information from 

parties or other persons may be necessary to prove the violation – and especially cases where a third 

party is alleged to have been involved in such a violation eg trafficking cases, complicity cases and the 

like. In the more private disputes, these quite powerful tools will be less likely to be appropriate.   

ALS: The Tribunal has only been operational since March 2020; what have been the largest 

challenges that it has faced in its first few months and how has it responded to them? Has COVID-19 

added to those challenges? If so, how has the Tribunal responded? 

JB: The initial challenge is making it known that for the first time, Australia possesses a full-time 

sports resolution body. So the first few months (being months where sport was in COVID shut down) 

have been an opportunity to ensure that all the national sports bodies are aware that this facility is 

open to them, rather than attempting to set up tribunals themselves, and even more important, to let 

athletes, and other participants in sport know that they can bring matters to the NST and have them 

dealt with relatively quickly and cost-effectively, as well as fairly and independently. It has been hard 

for athletes to raise these matters where the sport complained about was often the body that would 

manage the process to have the dispute resolved.  The COVID situation has forced us to do all or our 

hearings by virtual means, and this has proved quite successful, and is likely to be an important part of 

how we will work in the future.  

Arbitration 
ALS: One of the criticisms made of arbitration generally and, occasionally of international sports 

arbitration, is that it is costly, procedurally complex, and too slow. What measures, if any, has the NST 

adopted to address these concerns? 

JB: I feel those criticisms could have a certain amount of validity in complicated matters.  But the 

same can be said of adversarial court proceedings.  Sporting disputes tend often to be less multi-

dimensional than other matters (I think) and therefore are amenable to fairly simple procedures, which 

are what is applied in our legislative framework.  The availability of mediation, conciliation and case 

appraisal is an important means of dealing with not too complex disputes relatively quickly and 
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efficiently.  Other than that, the process of holding a ‘Preliminary Conference’ with the parties in every 

NST matter where procedural steps are dealt with, and often the issues are defined and contained, has 

in the early days of the NST been very effective.  The legislative admonition to members to conduct 

arbitrations ‘with as little formality and technicality, with as much expedition and at the least cost to 

the parties as a proper consideration of the matters before the Tribunal permit’ should also lead to 

efficiency and timeliness. 

ALS: Does the NST have procedures in place to ‘fast-track’ the determination of disputes and, if 

required, to order interim measures? If so, what are they? 

JB: In sport, a speedy resolution of matters is very often a major concern.  For example, in a 

selection appeal relating to an event which is due to happen very shortly after selection, there is an 

absolute necessity to resolve the dispute quickly.  To that end our procedures include a provision for 

expedition, which is expressed very broadly ‘the CEO and the Tribunal member or members are to take 

all steps necessary to deal with the dispute as expeditiously as the case requires’.  It also provides for 

an early Preliminary Conference, early appointment of the member(s) to hear the dispute, and waiving 

compliance with procedural requirements.   

In any case, there is a requirement that the determination is issued as soon as practicable but, in any 

case, within three months after final submissions and evidence have been lodged.  

There are no specifications about taking interim measures beyond the general principle that the 

procedure of the Tribunal is within the discretion of the Tribunal. 

ALS: What do you perceive to be the barriers, if any, for an increase in the use of the NST’s arbitration 

facilities in the resolution of sports disputes in Australia? 

JB: Cost and accessibility will not be limiting factors for the NST.  On the contrary, the advent of 

the NST is seen as a significant improvement in the options open to SGB and athletes alike.   There are 

no practical barriers to its successfully carrying out its tasks.  The only concern is that some SGB may 

prefer to maintain their in-house tribunals, which they can appoint and to at least a limited extent, 

control.  Most of them, however, see the need for independence of the dispute resolution body and the 

transparency of that independence as being of greater importance. 

Mediation 
ALS: The international sports community has a number of limitations on the adoption and use of 

mediation. Perhaps foremost is cultural; mediation is not fully understood nor is there any systemic 

encouragement of mediation by sports organisations. Further, it is not viewed the same way as 

arbitration in international sport and in many civil jurisdictions. Domestically in Australia, mediation 
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has formed part of the fabric of civil dispute resolution but is not embraced uniformly by SGB. 

Mediation is, of course, one of the tools available in the NST.  

First, would you like to comment on my observations and secondly, do you consider that there is room 

for SGB in Australia to make greater use of mediation? 

JB:   I thought I would encounter the same reluctance to embrace mediation, but the experience to date 

has been to the contrary. Our preliminary discussions with SGB also showed a great deal of interest on 

their parts, even if their experience with mediation was limited.  The fact that the model Member 

Protection Policy published by Sport Australia (formerly the Australian Sports Commission) placed 

mediation as a step that sports were encouraged to undertake in dealing with grievances and complaints 

may have led to a level of comfort with this medium in dealing with many of the disputes that came 

their way. In any case, the first few cases which the NST has dealt with have all been either mediation 

or conciliation, with conciliation being marginally preferred over mediation. I do think this is a practice 

that will continue, as the efficiency and effectiveness of mediation in many disputes becomes realised. 

ALS: There is a perception that mediation may not be suitable for the resolution of anti-doping, 

disciplinary and governance disputes. Do you have a view? 

JB:      The World Anti-Doping Code which governs the policies which all sports in Australia (and 

elsewhere) have adopted, does not allow for any formal mediation process, but disciplinary disputes are 

very often open to being resolved by mediation – where there is a range of sanctions open in the case 

of possible breaches. Likewise, where there is a dispute between different governing bodies (eg a state 

and a national body) an independent mediator has a good chance of successfully steering these two 

custodians of their sport to a good place. 

ALS: I understand that at a preliminary conference held shortly after an application is filed with the 

NST, parties can expect a discussion with registry staff as to whether mediation or other forms of ADR 

may best complement arbitration as a means of resolving their dispute. Is that correct?    

JB: Yes, that is correct. The NST Practice and Procedure Determination specifically empowers the 

CEO upon receiving an application for arbitration to consider and provide advice to the parties as to the 

availability of ADR and this is certainly discussed at the Preliminary Conference as well as highlighted 

on the NST’s website, where the different forms of ADR are explained. 

ALS: To what extent have parties shown an interest in mediation at those 

preliminary meetings? 

JB: To date it has been considerable, and often the interest has even been expressed at the time of 

application, then confirmed at the Preliminary Conference. 
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ALS: Of the alternatives to arbitration, which have proved more popular than others? Are you able to 

proffer an opinion as to why? 

JB: Early signs are that conciliation is the preferred process. I expect this is because parties 

welcome the slightly more directive approach the conciliator takes towards a conclusion, whereas 

mediation may be seen more as facilitating a discussion with the parties which may lead to resolution. 

ALS: At the Sport Dispute Resolution Centre of Canada, the increased use of mediation and 

facilitation processes has more than tripled settlement rates from 14% to almost 50%, often within days 

or weeks of claims being filed. In light of these kinds of statistics, do you see a greater role for mediation 

in the resolution of disputes in the NST? 

JB: I would expect to achieve similar numbers or better from the indications so far. 

ALS: What do you perceive to be the hurdles, if any, for an increase in the use of mediation more 

generally in the resolution of sports disputes in Australia? 

JB: I think that the NST’s clear embracing of mediation in appropriate cases will lead to its more 

general use, and the hurdle would be, in my view, a reluctance of SGB to refer matters to the NST.   In-

house tribunals are traditionally bodies which expect to hear evidence and make a decision, without the 

same emphasis at looking at other methods of resolution of disputes.  In particular, sport disciplinary 

tribunals do not generally have an ADR function. 

The Future 
ALS: If you were granted three wishes for the NST, what would they be and why? 

JB: The government has set us up on a two-year trial basis.  My wish would be that it becomes so 

obvious that we are filling a significant need well that the government will need little time or effort to 

decide that the trial has been successful. I would also wish that within the space of a year our caseload 

will justify the appointment of additional members.   Lastly, I would wish that the NST be recognised 

and celebrated as the predominant forum if not the only forum in the country for sports disputes, and 

that the limits of our jurisdiction be expanded to take in a number of areas which to date are not specified 

in our rules.  

ALS: What should SGB do if they want to avail themselves of the benefits of the NST? 

JB: The NST, Sport Australia and Sport Integrity Australia (formerly the Australians Sports Anti-

Doping Agency) are all ready to assist SGB in adjusting their current policies (Disciplinary, Anti-

Doping, Selection, Member Protection etc) to legislate for matters arising under them to come to the 

NST.  In the meantime, they are able to bring their matters to the NST if all parties to the matter agree 
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– and generally there seems to be a strong willingness amongst athletes and SGB, as well as Sport

Integrity Australia, to agree to such matters coming to the NST for speedy and effective resolution.

ALS: Is the NST able to provide SGB with assistance? If so, what assistance can it 

offer and how? 

JB:  As mentioned, we can provide some assistance in the adjustment of policies. Also, we can assist 

SGB (and athletes) in situations of financial hardship with the waiver of fees in appropriate 

circumstances, as well as referral to our panel of legal practitioners who are available to provide pro 

bono assistance. 
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	in Australia.
	The first point, which is subject to the second point below, is that neither the Court in Ottoway nor the Full Court in Ottoway Appeal referred in their judgments to the English authority when considering the application of s 34A of the CAA (SA).53F  ...
	In particular, rather than apply ss 34A(3)(c)(i) and (ii) by reference to the precise limbs and by reference to highly persuasive English case law, the Court in Ottoway construed ss 34A(3)(c)(i) and (ii) by reference to statutes and cases in other are...
	Having satisfied itself of the apparent dichotomy between sub-ss 34A(3)(c)(i) and (ii), the Court went on to find that: ‘This is very loosely analogous to the dichotomy between the criteria for judgment on a summary judgment application and after a fu...
	There is arguably no language, however, in s 34A(3)(c)(ii) to support the Court’s conclusion that the type of decisions that s 34A(3)(c)(ii) is concerned with are decisions ‘whose correctness can only be determined after a full hearing.’  In fact, had...
	If the Court made this finding, and bearing in mind that the underlying contract in Ottoway was
	a bespoke agreement for pipe fabrication and assembly (and not agreement of standard form),58F
	the Court may not have proceeded, as it did, to consider whether the arbitrator’s failure to give adequate reasons left its compliance with s 31(3) open to serious doubt and gave rise to a question of general public importance.59F
	The second point is that although it can be argued that the Court in Ottoway embarked upon an incorrect analysis of the dichotomy between sub-provisions (c)(i) and (ii), the Full Court in Ottoway Appeal did not address this and likely could not have d...
	The third point is that there appears to be a genuine dilemma about how a court can approach the question of leave to appeal when the court does not have adequate reasons to assess whether an award is obviously wrong or open to serious doubt.  One avo...
	When an English court is faced with this issue, the court is empowered by s 70(4) of the Arbitration Act 1996 (UK) to order the tribunal to state the reasons for its award in sufficient detail to allow the court to determine whether leave to appeal pe...
	serious irregularity.61F
	In contrast, the uniform CAAs do not contain a provision that is equivalent to s 70 of the Arbitration Act 1996 (UK).  That means, absent another source of power, the court is not able to obtain further reasons to permit it to address the question of ...
	Arguably, an award-debtor could apply to set the award aside pursuant to s 34(2)(a)(iv) of the uniform CAAs on the basis that the arbitral procedure was not in accordance with the parties’ agreement.63F   The basis of this argument would be that the t...
	If the court cannot assess an award to determine if it is ‘obviously wrong’ or ‘at least open to serious doubt’ because there are no adequate reasons (and the party seeking leave to appeal has not obtained additional reasons under s 34(4) or otherwise...
	The fourth point relates to the procedures that the Court in Ottoway adopted to determine the application for leave to appeal.  In particular, the Court in Ottoway had regard to all of the arbitrator’s reasons, the contract, and ‘somewhat cryptic note...
	is apparent to the judge upon a mere perusal of the reasoned award itself without the benefit of adversarial argument’.66F
	Moreover, it appears that the parties in Ottoway made oral arguments before the Court in respect of the leave application (but apparently not in relation to the standard for the tribunal’s reasons).  In particular, there was a hearing on 27 February 2...
	As an aside, it is noted that whilst there are no other reported Australian decisions on the granting of leave pursuant to s 34A of the CAAs (that the authors are aware of at the time of writing), the Supreme Court of New South Wales did grant leave t...
	The fifth and final point concerns the question as to whether parties can agree in advance to
	dispense with the requirement to obtain leave in s 34A of the uniform CAAs (this question does not arise and was not considered in Ottoway or Ottoway Appeal, but arises under the uniform CAAs and
	s 34A generally).
	There may be an argument under Australian law concerning illegality or public policy limitations on such a dispensation. That is, the leave requirement (rather than the right of appeal itself) has both public and private purposes, such that it may be ...
	a) the clear mandatory language of s 34A(1)(b) for the requirement that the Court grant leave, as separate from the parties’ assent to confer the appeal right in s 34A(1)(a);
	b) preserving the finality and confidentiality of arbitration awards more generally, to encourage arbitration as a dispute resolution mechanism in Australia; and
	c) reducing the impost on the public court system by hearing appeals, even if there is no significant question or importance in the matter.

	Viewed in this way, the parties may, by purporting to pre-agree the grant of leave, be attempting to side-step the Court’s express control and possible public benefits of imposing a gateway to an appeal.
	Courts in England, however, have taken a different approach and this seems explicable on the salient difference in language between s 34A(1) of the uniform CAAs and s 69(1) of the UK Act. Section 69(1) of the latter provides that an appeal shall not b...
	Accordingly, in Royal & Sunalliance Insurance Plc v BAE Systems (Operations) Ltd [2008] EWHC 743 (Comm); [2008] 1 CLC 711, the English Court considered whether the parties had agreed to dispense with the leave requirement and found that they had (at [...
	In light of the above, at least five conclusions can be made about the Australian approach to applications for leave to appeal an arbitral award under the uniform CAAs:
	a) first, given s 34A’s obvious English origins, sub-ss 3(c)(i) and 3(c)(ii) arguably should be construed in the same manner as their parent provisions in s 69 of the Arbitration Act 1996 (UK) with the former generally relating to bespoke or one-off a...
	b) secondly, the Australian position has only been tested in Ottoway and Ottoway Appeal which may not be the best vehicles for the court to address s 34A’s English history or any potential distinction between sub-provisions (division?) (c)(i) and (ii);
	c) thirdly, the uniform CAAs appear to not contain a convenient provision that empowers the court to require the tribunal to give further reasons for its award, although there is an argument that such an outcome can be reached via s 34(4), and this le...
	d) fourthly, the starting position under s 34A(5) is that the court should determine an application for leave to appeal without a hearing, but, at least in Ottoway, the court held  a hearing without stating why such hearing was necessary; and
	e) fifthly, it is not clear whether parties can contract out of, or waive, the leave requirements in s 34A but the better position appears to be that parties cannot do so.

	While it has taken some time for Australian courts to be faced with the first appeals against arbitral awards under the uniform CAAs, it is apparent from the Full Court’s decision in Ottoway Appeal that Australian courts will follow closely the prescr...
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	More particularly, this paper considers the uniform CAAs’ history, particularly their English origins.  This paper then considers the English courts’ and the Australian courts’ application of the relevant legislative provisions regarding the granting ...
	taken the opportunity to adopt the English courts’ approach to the parent provision – s 69 of the
	Arbitration Act 1996 (UK).
	From 1984, the Australian states and territories enacted uniform domestic commercial arbitration legislation.  The goal was to encourage commercial parties to arbitrate rather than litigate.3F   To achieve this goal, the uniform legislation aimed to p...
	Despite those good intentions, arbitration-users (for the most part, lawyers experienced in conducting arbitrations) were generally dissatisfied with the way that practitioners and arbitrators were conducting arbitrations under the uniform acts.5F   P...
	The Standing Committee of Attorneys General (‘SCAG’) met on 16 and 17 April 2009 to discuss, amongst other things, its ‘harmonisation projects that are part of the drive towards a seamless national economy that is modern, responsive and consistent wit...
	In early 2009, the Commonwealth Attorney-General’s Department announced that a new domestic commercial arbitration act would be drafted on the basis of the Model Law.  Then, in November, the 2009 Consultation Draft Bill, together with an issues paper,...
	One week later, on 13 May 2010, the NSW Parliament introduced the Commercial Arbitration Act Model Bill.  On 28 June 2010, following debate in both houses, the NSW Parliament passed the Commercial Arbitration Act 2010 (NSW).  New South Wales was the f...
	It may be noted that the efficiency of SCAG, the NSW Government of the day and the NSW Parliament in passing the Commercial Arbitration Act 2010 (NSW) left little room for an extensive report as to the drafting of each provision or a detailed explanat...
	The Uniform Commercial Arbitration Acts – Paramount Object, Section 34A and Origins
	The uniform CAAs adopted the Model Law (with minor amendments) and supplemented it with a number of provisions that were considered appropriate for the Australian domestic market.
	One example of a provision that is not found in the Model Law is s 1C, which sets out the uniform CAAs’ ‘paramount object’.  In particular, the uniform CAAs’ ‘paramount object […] is to facilitate the fair and final resolution of commercial disputes b...
	As a nuanced exception to the uniform CAAs’ paramount object to facilitate the ‘final’ resolution of commercial disputes, s 34A of the uniform CAAs provides for a limited right of appeal on a question of law as is set out below. The right of appeal is...
	In order to rely on these provisions, the parties must satisfy a number of other requirements, including that the court grants leave.14F   Sub-section (3) sets out the test for granting leave.  Sub-sections (1) to (6) of the uniform CAAs are set out b...
	In light of the near identical terms of the two provisions set out above, it is apparent that parliament adopted the text of s 69 of the Arbitration Act 1996 (UK) when drafting s 34A of the uniform CAAs.  That parliament chose to do so is not surprisi...
	is surprising, however, that neither the uniform CAAs nor their accompanying explanatory memoranda expressly acknowledge that s 34A of the uniform CAAs is adopted from the Arbitration Act 1996 (UK), given that the uniform CAAs do acknowledge those pro...
	Given s 34A’s obvious English origins, it is useful to have an understanding of the way that the English courts have interpreted and applied the parent provision – s 69 – in order to gain a better understanding of s 34A’s limits and application.
	An understanding of the English courts’ approach to granting leave to appeal arbitral awards on a question of law begins with the case law concerning s 1(3)(b) of the Arbitration Act 1979 (UK), being the predecessor to the current Arbitration Act 1996...
	That case law principally includes the House of Lords decision in Pioneer Shipping Ltd v BTP Tioxide Ltd (‘The Nema’).16F   In The Nema, Lord Diplock summarised the limited circumstances in which the court should grant leave pursuant s 1(3)(b) of the ...
	the other.
	Regarding one-off or bespoke agreements, Lord Diplock held:17F
	Regarding agreements of standard form, Lord Diplock held (broken up for ease of reading):18F
	For reasons already sufficiently discussed, rather less strict criteria are in my view appropriate where questions of construction of contracts in standard terms are concerned.
	That there should be as high a degree of legal certainty as it is practicable to obtain as to how such terms apply upon the occurrence of events of a kind that it is not unlikely may reproduce themselves in similar transactions between other parties e...
	So, if the decision or the question of construction in the circumstances of the particular case would add significantly to the clarity and certainty of English commercial law it would be proper to give leave in a case sufficiently substantial to escap...
	But leave should not be given even in such case, unless the judge considered that a strong prima facie case had been made out that the arbitrator had been wrong in his construction; and when the events to which the standard clause fell to be applied i...

	In Antaios Cia Naviera SA v Salen Rederierna AB,19F  the House of Lords affirmed Lord Diplock’s findings in The Nema, whilst clarifying that leave would only be granted in respect of questions of law that were of general application where a strong pri...
	Following the promulgation of the Arbitration Act 1996 (UK), the Court of Appeal held in HMV v Propinvest that the Arbitration Act 1996 (UK) adopted the distinction that Lord Diplock described (and which was developed over successive decisions of the ...
	In particular, Lord Justice Arden held that, ‘The effect of the Arbitration Act 1979 in this regard was thus … carried through into s 69 of the 1996 Act’, and Lord Justice Longmore held, ‘Section 69 of the Arbitration Act 1996 is largely based on the ...
	Regarding one-off or bespoke agreements (ie the circumstances contemplated by s 69(3)(c)(i)), in HMV v Propinvest, the Court of Appeal considered an appeal from the order of Justice Warren of the High Court, in which Justice Warren refused to grant le...
	Lord Justice Arden summarised the then-present state of the law as regards s 69 of the Arbitration Act 1996 (UK).  Her Honour concluded that ‘rights of appeal from an arbitration award are severely restricted’, and that ‘the matter should therefore no...
	At first instance in HMV v Propinvest, Warren J held that although he would have come to a different conclusion to the arbitrator, the arbitrator was not ‘obviously wrong’ for the purpose of s 69(3)(c)(i) of the Arbitration Act 1996 (UK).26F   Lord Ju...
	I now turn to my conclusions. As I see it, this is primarily and above all an exercise to ascertain whether the arbitrator's approach was one which could properly be described as “obviously wrong” for the purposes of s 69(3)(c)(i).
	The arbitrator is a specialist in the field of landlord and tenant and therefore very familiar with rent review clauses. Indeed the correspondence shows that he was chosen specifically for his expertise.  Now the rent review clauses in this lease are ...
	Certainly, the conclusion in this case came, in my judgment, within that category.  It was one which it was open to the arbitrator to adopt.  It was open, therefore, to the arbitrator to adopt a construction which led ineluctably to a conclusion that ...
	Therefore I take the view that the interpretation to which the arbitrator came in this case was one which did not meet the test of being unarguable or making a false leap in logic or reaching a result for which there was no reasonable explanation. I a...
	The high threshold in s 69(3)(c)(i) of the Arbitration Act 1996 (UK) (regarding decisions about bespoke or one-off agreements) that Lord Justice Arden described in HMV v Propinvest was similarly applied in other relatively recent English decisions.  F...
	Speaking extra-judicially, Justice Colman described the test regarding obvious error in the following (amusing) way:31F
	Regarding standard-form agreements (ie the circumstances contemplated by s 69(3)(c)(ii)), in Sea Trade Maritime Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd (‘The Athena’), Justice Langley confirmed the distinction between the types of m...
	Sea Trade submit the decision was both “open to serious doubt” and, if necessary, “obviously wrong”. Mr Bailey submitted the “lower” test was appropriate because the issue was not a “one-off” issue but involved the construction of a standard form of c...
	Further, Justice Coulson said in Trustees of Edmond Stern Settlement v Levy:33F  ‘It is common ground that the true construction of this one-off form of words cannot be a matter of general or public importance.’ And, in HMV v Propinvest, Lord Justice ...
	At least three conclusions can be made about the English approach to applications for leave to appeal an arbitral award:
	(a) first, the tests for granting leave to appeal per s 69 of the Arbitration Act 1996 (UK) are formulated on the basis of a rich and developed body of case law, extending from at least The Nema up to and now past HMV v Propinvest;
	(b) secondly, sub-s 3(c)(i) of the Arbitration Act 1996 (UK) should be distinguished from sub-s 3(c)(ii) with the former generally relating to bespoke or one-off agreements, and containing a very high threshold, and the latter generally relating to st...
	(c) thirdly, courts should ordinarily consider whether to grant leave to appeal per s 69 of the Arbitration Act 1996 (UK) on the papers, or if oral argument is required, it should be limited.

	Having considered the way that the English courts have interpreted and applied the parent provision –
	s 69 of the Arbitration Act 1996 (UK) - and having arrived at the three conclusions set out above, it is now appropriate to analyse the way that the Australian courts have interpreted and applied s 69’s orphan provision – s 34A of the CAAs.
	In Cameron Australasia Pty Ltd v AED Oil Limited, Croft J made some remarks regarding s 34A of the CAA’s history (as obiter in a case considering challenges under s 34; ie, a different provision):35F
	Whilst Croft J was not asked to determine the specific application of s 34A of the CAA (Vic), his comments recognise his view that s 34A of the uniform CAAs have their roots in the English legislation.
	With that context in mind, we turn to the only reported application of the test for leave in s 34A of the CAAs in Australia (at the time of writing): the Supreme Court of South Australia’s decision in Ottoway Engineering Pty Ltd v ASC AWD Shipbuilder ...
	In Ottoway, ASC AWD Shipbuilder Pty Ltd (‘ASC’) and Ottoway Engineering Pty Ltd (‘Ottoway Engineering’) entered into a contract whereby Ottoway Engineering agreed to provide ASC certain pipe fabrication and assembly services.  A dispute arose with cla...
	The issues that the Court considered can be categorised in two broad respects:40F
	a) first, whether the parties had ‘opted in’ to the appeal regime pursuant to the CAA (SA); and
	b) secondly, if the parties had opted-in to the appeal regime, whether Ottoway had satisfied the test for leave to appeal.

	The first issue is not relevant to the question of leave to appeal, but for completeness it may be noted that the Court found that the parties had opted-in to the appeal regime by way of an implied term.41F   ASC appealed that finding to the Full Court.
	The second issue regarding the test for leave to appeal is central to the issues discussed in this paper.
	Ottoway Engineering contended that the arbitrator erred in law by not providing reasons or sufficient reasons for key findings, citing s 31(3) of the CAA (SA) and the High Court’s decision in Westport Insurance Corporation v Gordian Runoff Limited (20...
	ASC opposed Ottoway Engineering’s arguments; though it appears that ASC agreed that the adequacy of an arbitrator’s reasons is a ‘question of law’ for the purpose of s 34A of the CAA (SA).43F
	The Court considered whether to grant leave to appeal as follows.  First, the Court made observations about the nature of the arbitrator’s reasons.44F   Then, the Court considered the meaning of ‘obviously wrong’, ‘open to serious doubt’, and ‘questio...
	In Ottoway Appeal, ASC appealed to the Full Court on two grounds:
	a) first, that the primary court erred in finding that there was an implied term of the parties’ contract that there was to be a statutory right to seek leave to appeal from the arbitral award (in other words, the parties had not ‘opted-in’ to the app...
	b) secondly, that, even if Ottoway Engineering did enjoy a statutory right to seek leave to appeal, the primary court erred in finding that the mandatory criteria for leave had been satisfied.49F

	The Full Court allowed the appeal on the first ground; that is, that the parties had not ‘opted in’ to the appeal regime by way of an implied term or otherwise.  The Full Court held that for this reason it was not necessary to form a concluded view wi...
	In particular, Nicholson J expressed some doubt that the issue of whether or not an arbitrator had provided sufficient reasons was of a nature that readily lent itself to the criteria for leave prescribed under s 34A(3) – this is notwithstanding the p...
	Justice Nicholson continued to observe that the previous arbitration legislation, the Commercial Arbitration and Industrial Referral Agreements Act 1986 (SA), permitted an appeal ‘on any question of law arising out of an award’ provided that the crite...
	In light of the above, the following points can be made about the application of s 34A of the CAAs
	in Australia.
	The first point, which is subject to the second point below, is that neither the Court in Ottoway nor the Full Court in Ottoway Appeal referred in their judgments to the English authority when considering the application of s 34A of the CAA (SA).53F  ...
	In particular, rather than apply ss 34A(3)(c)(i) and (ii) by reference to the precise limbs and by reference to highly persuasive English case law, the Court in Ottoway construed ss 34A(3)(c)(i) and (ii) by reference to statutes and cases in other are...
	Having satisfied itself of the apparent dichotomy between sub-ss 34A(3)(c)(i) and (ii), the Court went on to find that: ‘This is very loosely analogous to the dichotomy between the criteria for judgment on a summary judgment application and after a fu...
	There is arguably no language, however, in s 34A(3)(c)(ii) to support the Court’s conclusion that the type of decisions that s 34A(3)(c)(ii) is concerned with are decisions ‘whose correctness can only be determined after a full hearing.’  In fact, had...
	If the Court made this finding, and bearing in mind that the underlying contract in Ottoway was
	a bespoke agreement for pipe fabrication and assembly (and not agreement of standard form),58F  the
	Court may not have proceeded, as it did, to consider whether the arbitrator’s failure to give adequate reasons left its compliance with s 31(3) open to serious doubt and gave rise to a question of general
	public importance.59F
	The second point is that although it can be argued that the Court in Ottoway embarked upon an incorrect analysis of the dichotomy between sub-provisions (c)(i) and (ii), the Full Court in Ottoway Appeal did not address this and likely could not have d...
	The third point is that there appears to be a genuine dilemma about how a court can approach the question of leave to appeal when the court does not have adequate reasons to assess whether an award is obviously wrong or open to serious doubt.  One avo...
	When an English court is faced with this issue, the court is empowered by s 70(4) of the Arbitration Act 1996 (UK) to order the tribunal to state the reasons for its award in sufficient detail to allow the court to determine whether leave to appeal pe...
	serious irregularity.61F
	In contrast, the uniform CAAs do not contain a provision that is equivalent to s 70 of the Arbitration Act 1996 (UK).  That means, absent another source of power, the court is not able to obtain further reasons to permit it to address the question of ...
	Arguably, an award-debtor could apply to set the award aside pursuant to s 34(2)(a)(iv) of the uniform CAAs on the basis that the arbitral procedure was not in accordance with the parties’ agreement.63F   The basis of this argument would be that the t...
	If the court cannot assess an award to determine if it is ‘obviously wrong’ or ‘at least open to serious doubt’ because there are no adequate reasons (and the party seeking leave to appeal has not obtained additional reasons under s 34(4) or otherwise...
	The fourth point relates to the procedures that the Court in Ottoway adopted to determine the application for leave to appeal.  In particular, the Court in Ottoway had regard to all of the arbitrator’s reasons, the contract, and ‘somewhat cryptic note...
	Moreover, it appears that the parties in Ottoway made oral arguments before the Court in respect of the leave application (but apparently not in relation to the standard for the tribunal’s reasons).  In particular, there was a hearing on 27 February 2...
	As an aside, it is noted that whilst there are no other reported Australian decisions on the granting of leave pursuant to s 34A of the CAAs (that the authors are aware of at the time of writing), the Supreme Court of New South Wales did grant leave t...
	The fifth and final point concerns the question as to whether parties can agree in advance to  dispense with the requirement to obtain leave in s 34A of the uniform CAAs (this question does not arise and was not considered in Ottoway or Ottoway Appeal...
	s 34A generally).
	There may be an argument under Australian law concerning illegality or public policy limitations on such a dispensation. That is, the leave requirement (rather than the right of appeal itself) has both public and private purposes, such that it may be ...
	a) the clear mandatory language of s 34A(1)(b) for the requirement that the Court grant leave, as separate from the parties’ assent to confer the appeal right in s 34A(1)(a);
	b) preserving the finality and confidentiality of arbitration awards more generally, to encourage arbitration as a dispute resolution mechanism in Australia; and
	c) reducing the impost on the public court system by hearing appeals, even if there is no significant question or importance in the matter.

	Viewed in this way, the parties may, by purporting to pre-agree the grant of leave, be attempting to side-step the Court’s express control and possible public benefits of imposing a gateway to an appeal.
	Courts in England, however, have taken a different approach and this seems explicable on the salient difference in language between s 34A(1) of the uniform CAAs and s 69(1) of the UK Act. Section 69(1) of the latter provides that an appeal shall not b...
	Accordingly, in Royal & Sunalliance Insurance Plc v BAE Systems (Operations) Ltd [2008] EWHC 743 (Comm); [2008] 1 CLC 711, the English Court considered whether the parties had agreed to dispense with the leave requirement and found that they had (at [...
	In light of the above, at least five conclusions can be made about the Australian approach to applications for leave to appeal an arbitral award under the uniform CAAs:
	a) first, given s 34A’s obvious English origins, sub-ss 3(c)(i) and 3(c)(ii) arguably should be construed in the same manner as their parent provisions in s 69 of the Arbitration Act 1996 (UK) with the former generally relating to bespoke or one-off a...
	b) secondly, the Australian position has only been tested in Ottoway and Ottoway Appeal which may not be the best vehicles for the court to address s 34A’s English history or any potential distinction between sub-provisions (c)(i) and (ii);
	c) thirdly, the uniform CAAs appear to not contain a convenient provision that empowers the court to require the tribunal to give further reasons for its award, although there is an argument that such an outcome can be reached via s 34(4), and this le...
	d) fourthly, the starting position under s 34A(5) is that the court should determine an application for leave to appeal without a hearing, but, at least in Ottoway, the court held  a hearing without stating why such hearing was necessary; and
	e) fifthly, it is not clear whether parties can contract out of, or waive, the leave requirements in s 34A but the better position appears to be that parties cannot do so.

	While it has taken some time for Australian courts to be faced with the first appeals against arbitral awards under the uniform CAAs, it is apparent from the Full Court’s decision in Ottoway Appeal that Australian courts will follow closely the prescr...
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	Courts have grappled with this question for the last 90 years resulting in ‘confusion approaching chaos’3F  reigning over the law of negligence. Since Lord Atkin famously declared in 19324F  that we have a duty to take care for our neighbours to preve...
	Courts were initially reluctant to establish the duty, based on the concern that it could expose defendants to liability ‘in an indeterminate amount for an indeterminate time to an indeterminate class.’13F  Courts also did not want to interfere with t...
	Although Lord Atkin declared in 1932 in Donoghue v Stevenson22F  that each person has a duty to
	take care to prevent acts or omissions that would foreseeably injure their neighbours, English courts confined this duty to ‘danger to life, danger to limb or danger to health.23F  This approach reflected
	the view that economic interests were protected by contract law, which later became known as
	the ‘exclusionary rule.’24F  While this rule ‘promoted a measure of certainty and predictability’,25F  its rigour ‘occasioned injustice’26F  and was rejected by the House of Lords27F  in 1964. Lord Devlin could find ‘neither logic nor common sense’28F...
	directly, or as a result of physical injury. In 1976 this approach was adopted by the High Court
	of Australia.29F
	Building on Lord Atkin's concept of neighbourhood, the notion of proximity was initially critical to establishing a duty of care for economic loss. In 1978, a two stage test was formulated in Anns v Merton London Borough Council.30F  The case consider...
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