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Hold your horses! 
An Update from Pastures New
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[Like] fighting 
through the 
thickets

the section is very
cumbrously worded 
and will give rise to 
several difficulties

Grotesque!

S.2 Animals Act 1971 – An overview
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…and more recently

F******
B*******!?!?!?!?

S.2(2)(a)

Should we focusing on Dobbin? Or is Dobbin ’just a horse?’

The concept of particularity

www.outertemple.com
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What is ‘particularity’

• Demonstrated on the facts of Dennis v Voute Sales Limited 
[2022] EWHC 2117 (QB).

• Alleged that horse ‘spooked’ and then ‘shied away’
• Violently;
• Taking the Claimant along the floor;
• Causing an unpleasant injury to the knee

www.outertemple.com

s.2 Animals Act 1971
2 Liability for damage done by dangerous animals.

(2) Where damage is caused by an animal which does not belong to a dangerous species, a keeper 
of the animal is liable for the damage, except as otherwise provided by this Act, if—

(a) the damage is of a kind which the animal, unless restrained, was likely to cause 
or which, if caused by the animal, was likely to be severe; and

(b) the likelihood of the damage or of its being severe was due to characteristics of the 
animal which are not normally found in animals of the same species or are not normally so 
found except at particular times or in particular circumstances; and

(c) those characteristics were known to that keeper or were at any time known to a person 
who at that time had charge of the animal as that keeper’s servant or, where that keeper is 
the head of a household, were known to another keeper of the animal who is a member of 
that household and under the age of sixteen.
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Particularity
• Should the Court consider:

• The ‘characteristic’ of ‘spooking/shying away generally’? 

i.e. if a horse spooks/shies away in general terms, is injury likely (or 
likely to be severe?

• Or the specifics of the accident?

i.e. if a horse spooks/shies away in the manner that it did during this 
accident, is injury likely (or likely to be severe)?

www.outertemple.com

The tension in the section
• The need to consider s.2(2)(a), (b) and (c) separately - Smith v Ainger (The 

Times, 5 June 1990); as against;

• The linked requirements as between s.2(2)(a) and s.2(2)(b).

• Some say:

• Consider each paragraph distinctly and separately (so the analysis performed at s.2(2)(b) 
cannot form part of the analysis in respect of s.2(2)(a); 

• Others say:

• Clear on the case law that the analysis at s.2(2)(a) necessarily imparts an analysis of the 
characteristic (as it was displayed at the time), as analysed when considering s.2(2)(b). 
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The Linked Requirements
• You must consider the actual animal in question (see: Freeman 

v Higher Park Farm [2008] EWCA Civ 1185)

• And so artificial not to consider what that animal was actually doing?

• In Smith v Ainger at para 7, it was accepted that:

“It is also clear that the likelihood of damage or of it being severe has 
to be considered in the circumstances of the particular case.”

www.outertemple.com

Direct reference to the ‘linked 
requirements’
• Clark v Bowlt [2007] PIQR P12:

• Horse moving into collision with a car whilst on a road

• Phillips LCJ, at paras 12 and 13 considers (a) and (b) together; before 
returning to (a) – in a manner which assisted the Defendant:

• Weight alone not a dangerous characteristic – because it is present at all times 
and in all circumstances;

• Damage (caused by weight alone) not likely, because it would be dependent 
upon the horse displaying some form of ‘fright’ characteristic (which at the time 
it was not).
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Further reference to ’linked requirements’
• Bodley v Hall [2012] P.I.Q.R. P1 – the ‘pony and trap’ case
• Para 32:

other cases to which I have been referred have construed 
s.2(2)(a) with reference to the circumstances of the 
accident.
(Cummings v Grainger; Curtis v Betts; Smith v Ainger; 
Welsh v Stokes)

• Para 34:
“The provisions of s.2(2)(a) should be read with (b).”

www.outertemple.com

Lynch v Ed Walker Racing [2017] EWHC 2484 (QB)

The requirements of s.2(2)(a) plainly interrelate to some extent with s.2(2)(b).”

At Para 23:

“In common with their Lordships, I too consider that the level of particularity or 
looking at it from the conveners generality, is important. It cannot be that the 
circumstances should be defined so particularly that on the one hand it is almost 
impossible to say that any other animal of the same species would behave in 
precisely the same way because none can be shown to have faced precisely the 
same circumstances and it cannot be known. Nor can it be so particularly defined 
for the purposes of s.2(2)(b) that the circumstances themselves answer whether 
an injury is likely or that it is to take place if it is likely to be severe. Nor can it be 
reduced to such a level of generality as completely to divorce the question 
from the facts of the case.
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Lynch at para 55

“If anyone had been an observer at the scene looking at the
events as described by the judge in the light of the evidence
which she accepted was asked whether an injury was
reasonably to be expected they would be entitled on that
evidence to come to the conclusion it was not.”

www.outertemple.com

The findings in Dennis
• Accident didn’t happen the way C said it did – claim failed
• Obiter – considered s.2(2):

• Look at the sections in order (no objection to that)
• Consider “the particular horse at this particular place…unrestrained” (goes 

to arguments about ‘propensity’)?
• To introduce a wider analysis of the s.2(2)(b) characteristics in specific 

circumstances at this point in looking at s.2(2)(a) would, in my judgment, be 
to introduce too great a particularity into s.2(2)(a). Further, to do so, in my 
judgment, would render the provisions of s.2(2)(b) largely redundant.

• On employment status – answered by the question ‘Whose 
business was it?’ – Lane v Shire Roofing Company (Oxford) Ltd. 
[1995] EWCA Civ. 37
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Practical Effects
• Which approach is binding:

• Langstaff J in Lynch; or
• HHJ Howells obiter in Dennis?

To include the accident circumstances or not to include the 
accident circumstances, that is the question.

www.outertemple.com

Some questions/thoughts?
• Is the first limb about ‘propensity?’
• Is the second limb about severity of injury?
• Inclusion of the circumstances might assist either party 

depending on the facts:
• i.e. damage not likely (in an unrestrained case) absent of a ‘trigger’ –

Clark v Bowlt;
• Vs. cases where C may need to rely on the ‘force of the accident itself’ 

if he/she is to get home.
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Overview
• Schoultz v Ball [2022] EQHC 2452 (KB)
• Tylicki v Gibbons [2021] EWHC 3470 (QB)

• Ford v Seymour-Williams [2021] EWCA Civ 1848

• Jockey whip rule changes

• Doping update

All that in 20 
minutes?! 
You’ll be 
galloping 
through it!

www.outertemple.com

s.2 Animals Act 1971
2 Liability for damage done by dangerous animals.

(2) Where damage is caused by an animal which does not belong to a dangerous species, a keeper 
of the animal is liable for the damage, except as otherwise provided by this Act, if—

(a) the damage is of a kind which the animal, unless restrained, was likely to cause 
or which, if caused by the animal, was likely to be severe; and

(b) the likelihood of the damage or of its being severe was due to characteristics of  
the animal which are not normally found in animals of the same species or are 
not normally so found except at particular times or in particular circumstances; and

(c) those characteristics were known to that keeper or were at any time known to a person 
who at that time had charge of the animal as that keeper’s servant or, where that keeper is 
the head of a household, were known to another keeper of the animal who is a member of 
that household and under the age of sixteen.
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Schoultz v Ball [2022] EQHC 2452 (KB)
• The matter for determination:
• [9] “The matter for my determination is a preliminary issue of 

liability: is Ms Vicki Ball, the owner of Lowri, liable under s2(2) 
Animals Act 1971 for Ms Schoultz's injuries sustained in that 
collision? Ms Schoultz says she is, and Ms Ball says that she is 
not.”

www.outertemple.com

The Claimant’s Case
• Ms Ball as owner of Lowri was a keeper of the horse for the 

purposes of the Animals Act 1971; that much was accepted
• Ms Ball is strictly liable to the Claimant for the personal injury 

caused by Lowri pursuant to ection 2(2) of the Animals Act 1971 
because:

• On 2(2)(a) where the horse was frightened/panicked it was reasonably to be 
expected that, unless restrained, the horse would cause personal injury;

• On 2(2)(b), the accident and the injuries suffered by the Claimant were 
caused by characteristics which are not normally found in horses except at 
particular times or in particular circumstances;

• On 2(2)(c) The horse’s characteristics were known to the First Defendant.
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The Defendant’s Case
• On 2(2)(a), the likelihood of damage or of damage being 

severe was due to a high-speed collision between the vehicle 
and an animal the size and weight of the horse;

• On 2(2)(b), it was denied that either Lowri or Fox were showing 
any particular characteristic of dangerousness either at the 
time they left the field or at the time of impact;

• On 2(2)(c) it is within the normal range of behaviour for horses 
to behave unpredictably in circumstances where they are 
frightened/panicked, including by running when they 
encounter a perceived threat 

www.outertemple.com

Key findings of fact
• [97] “I have not been able to make any positive finding that 

the events of that evening to this point had caused a fear 
response in the horses resulting in frightened/panicked 
behaviour, and I have found that if they had reached that level 
of fear at any point during their journey from the field to 
where they were seen by Mr Callender (which is mere 
speculation), their fear had subsided to a level where one car 
overtaking them did not cause any flight response”
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The Decision
• [134 – 136] “My findings about Lowri's behaviour on the night of the 

collision do not support the Claimant's pleaded case that Lowri acted 
unpredictably (and 'reacted with force') in circumstances where she 
was frightened/panicked. I have not found that Lowri has a dangerous 
characteristic which was causative of damage […]

• Accordingly I cannot find, as the Claimant asks me to find, that 
the likelihood of the damage to the Claimant, or of its being 
severe, was due to characteristics of Lowri which are not normally 
found in horses except at particular times or in particular 
circumstances. It was due to Lowri being a large and heavy animal 
who was standing on a dual carriageway where she should not 
have been standing. Section 2(2)(b) of the Animals Act is not 
made out, in my judgment, and that is fatal to the claim.”
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Ford v Seymour-Williams [2021] EWCA 
Civ 1848
• At the liability trial, the court found that the rearing of the 

horse had caused the claimant’s severe injuries and that the 
horse had most likely reared as a result of a cardiovascular 
event.

• The Court of Appeal was concerned with the interpretation of 
the second limb of subsection 2(2)(b) (the animal’s 
characteristics found at ‘particular times or in particular 
circumstances’) and its relationship to subsection 2(2)(c) of the 
Act (knowledge or presumed knowledge on the part of the 
keeper).
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Tylicki v Gibbon [2021] EWHC 3470 (QB)
• “You don't have to be Einstein to see that horse racing is 
dangerous.” ‐ National Hunt jockey Sir Anthony McCoy

• Mr Tylicki brought claim against the Defendant, another jockey, for 
serious and life changing injuries suffered in a fall during a race in 
which they were both riding.

• The Claimant’s case was that the Defendant’s riding was in breach 
of the duty of care that he owed to the other riders and that this 
negligent riding had caused the accident in which he had been 
injured.
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Tylicki v Gibbon [2021] EWHC 3470 (QB)
• Confirmation of the approach required as set out by Judge LJ 

in Peter Harvey Caldwell v (1) Adrian Maguire and (2) Mick 
Fitzgerald [2001] EWCA Civ 1054, namely that:

“In an action for damages by one participant in a sporting contest 
against another participant in the same game or event, the issue of 
negligence cannot be resolved in a vacuum. It is fact specific.”
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Changes to whip rules
• The rule which stated that the whip may only be used in the 

backhand position has been removed.
• It has been replaced by an amendment to the rules regarding the 

number of times the whip may be used in a race. The thresholds for 
use will, as a result, now be reduced to a maximum of six times in a 
Flat race and seven times in a Jump race (down from seven and 
eight respectively)

• Penalties for use above the permitted level, and misuse offences 
such as using the whip above shoulder height, without time to 
respond or in the incorrect place will be further increased, above 
and beyond the previous increases published in November

www.outertemple.com

Anti-doping
• Jason Servis guilty plea to distributing adulterated and 

misbranded drugs intended for racehorses he trained.
• 2020 Saudi Cup winner ”Maximum Security”
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Anti-doping
• Ronan McNally
• 12-year disqualification from Irish racing, charged €50,000 in 

costs and ordered to return over €13,000 in prize-money 

www.outertemple.com

Anti-doping
• Keiran Cotter
• €20,000 for the presence of needles, syringes, and cobalt at his 

Yard 

29

30



01/03/2023

© Outer Temple Chambers 16

www.outertemple.com

The End

NEXT SPEAKER PLEASE ‐
IT’S PASTURE ALLOTED 

TIME!
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