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erhaps the most interesting costs
decision of 2022 is the case of MRA
v The Education Fellowship Limited
(2022). This is a case concerning late
acceptance of a Part 36 offer, and
where the meaning of “unjust” in
CPR Rule 36.13 was fought ardently
between the parties. Master McCloud found
for the Defendant, in her own words following
her “head” and not her “heart”.

The facts of this case were particularly
sensitive and heart-breaking. The Claimant
was a vulnerable child who was abused by his
teacher, who "exploited her position of trust to
abuse a child with autistic spectrum disorder
and ADHD, controlling the child among other
things by way of exploiting his love of animals
such as rabbits as a means to entice him into
her home.” The abuse was discovered by the
teacher’s husband, who contacted the police,
and she subsequently went to prison. The
Defendant was the school.

In January 2018, the Defendant made a Part
36 offer of £80,000. The Claimant's solicitors
at that time considered that there was not
adequate medical evidence before them,
particularly considering future prognosis, to
recommend acceptance of the offer. Before
the Master, it was argued by Counsel for the
Claimant that to accept would have been
unreasonable, possibly even negligent.

MRA v The Education Fellowship Limited (2022)

In April 2020 following further medical reports, the Claimant accepted the
offer out of time. Since no agreement had been reached regarding the costs
consequences of late acceptance — the relevant period having expired in
February 2018 — the matter came before the court.

CPR Rule 36.13 states that the offeree must pay the offeror’s costs for

the period after the expiry of the relevant offer period, unless it would be
unjust to make such an order. There are a number of “mandatory factors”

the court must take into account, including the stage of proceedings,
information available to the parties when the offer was made, and the conduct
of the parties (amongst others). The court must take into account all the
circumstances of the case, and the burden is on the Claimant to prove that it
would be unjust to pay the other party’s costs.

“If money equates to the main form of justice in an abuse claim

— which under the present system is in effect the presumption
however distasteful that may appear to many victims — such justice
as is done here will be impacted accordingly. The settlement was
£80,000 and - whilst there seemed to be significant debate as

to the exact sum — the amount likely to be deducted from those
damages was of the order of £45,000 if the Claimant had to pay
the costs of the Defendant after the date of expiry

of the offer. A potentially large impact.”

The two cases compared and contrasted before the Master were SG v Hewitt
[2012] 5 Costs LR 937 and Briggs v CEF Holdings Ltd [2018] 1 Costs LR 23.
Counsel for the Claimant relied on Hewitt, where the Court of Appeal held
the time that elapsed between the date on which the Part 36 offer expired
and the date of late acceptance was needed to enable those advising the
child to be satisfied that the offer could properly be accepted. Counsel for
the Defendant argued that Briggs was more relevant to the claim as that was
a case regarding uncertainty of prognosis, rather than Hewitt where there was
difficulty in diagnosing the Claimant at all.

Ultimately the Master found for the Defendant, despite the impact this

would have on the Claimant’s damages. It was found that the offer was a
“high offer”, made “early and well judged, but not so early that no reasonable
evaluation could be made” and that “sufficient material was available” to
allow proper advice to be given to the Claimant and the Court as to value.

This case underlines the high burden for any Claimant to discharge the cost
consequences of late acceptance of a P36 offer. It is a particularly sensitive
example of a dilemma many Claimant lawyers face when faced with an early
P36 offer. One take-home advice from this case is, when in doubt, ask the
other party (and the court) for a stay.

James Counsell KC acted for the Claimant; Colm Nugent KC for the Defendant.




