


Machine Generated Data in 
Automobile Crash Reconstruction

Joel Smith

Partner, Columbia, SC

September 4, 2024

London





















Admissibility
Preservation
Presentation







Gore Area



GE March 2018



Faded Lane Markings Branching Off



Trailing Track Video



James Walker ISO Track Video



Police Photograph

POR



Walter Huang knew his vehicle’s response at 
this exact location

沒捏我覺得差不多 (Walter Huang) 

Nope, I feel almost the same 

早上又差點帶我去撞分隔島(Walter Huang) 

Almost led me to hit the median again this morning

我有感覺噎 (Hans Ting) 

I can feel it 

每次85岔開那邊 (Walter Huang) 

Each time at the 85 separation 

喔那個很難 (Hans Ting) 

Oh, that is very difficult 

他就會開去兩線中間 (Walter Huang) 

It would drive me towards the middle of the two lines
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Tesla Carlog
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SGZ 

Sanguozhi

       Records of the Three Kingdoms



Twelve Hour Cell Phone Data Usage  



AT&T Estimated Data Usage by Activity 



DATA

8:50 8:55 9:00 05 10 15 20 25 30 35 40 45 50 55 10:00AM

8:58:54

Beginning 

of drive 
cycle

Approx. 9:00

Three Kingdoms 

video game 
launched on iPhone

9:08:32

Autopilot 

engaged 
(75 mph)

9:27:21

Autosteer 5.6 degrees to the 

left (~ 560 ft. from barrier)

9:27:27

Impact with damaged 

crash attenuator

DATA 9:06:50

Jetsam log showed sgz process in 

foreground. Visible on iPhone for ~ 6 mins.

9:10:25

Wakeups resources log 

showed sgz 1.4.0. 
Extremely active for 5 mins.

9:47:08

Siri home button 

engaged

9:49:51

Jetsam log showed sgz 

still in foreground and 
visible on iPhone

Beginning of drive cycle Crash

Autopilot set at 75 mph Crash

Video game sgz launched  sgz process still visible on the 

screen
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What Changed?



Walter Huang’s 2018  Weekly Autopilot Use
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2211245.000 - DRAFT DRAFT 39

Version 1.4.0 update completion announcement
Dear lord, Ann:

The content of version 1.4.0 has been updated at 13:10 on March 22, and you can now log in to the game 
normally.

You need to reinstall the game when you log in. If you cannot update it, please delete the game and 
download it again from the store.

We are very sorry for the inconvenience caused. For all the players who are waiting patiently, we present a 
beautiful gift package and 8-hour free protection.

[Maintenance gift package] Yuanbao*268, a cage of buns*1, a large bundle of marching orders*1, 
advanced capital relocation orders*1, advanced resource boxes*5, black iron soldier symbols*5

[Maintenance extension gift package] Yuanbao*188, a cage of buns*1, a large bundle of marching 
orders*1, advanced capital relocation orders*1

[Gift package collection time] Deadline at 24:00 on March 23, 2018 Please pay attention to the system 
letter to receive rewards

Thank you for your support and love for "New Romance of the Three Kingdoms Mobile". We are very 
happy to solve the problems you encounter in the game. If you have any problems in the game, you can 
directly contact our customer service girl!

[Contact information]Service hours: 9:30a.m. to 7:00p.m.
Customer Service Mailbox: cs@bbgameonline.com
In-game: Click the customer service icon on the main interface of the game
Sincerely, the operation team of "New Romance of the Three Kingdoms Mobile Edition" March 22, 2018
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UPDATE ON BOEING 

737 MAX LITIGATION 

BY: Kevin P. Durkin



Lion Air 

Flight 610

October 29, 2018

Jakarta, Indonesia

1:18-cv-07686



LION AIR FLIGHT 610

• October 29, 2018

• Departed from Jakarta, Indonesia to arrive in Pangkal Pinang, Indonesia

• 189 deaths (no survivors),188 Indonesian & 1 Italian

• Human remains and debris spanned 100 nautical miles



LION AIR FLIGHT 610

• The case is pending before the Hon. Thomas M. Durkin in the Northern 

District of Illinois, In re Lion Air Flight JT 610, 18-CV-07686.

• The parties have settled all but one case.  That case went to the 7th

Circuit on the right to a jury trial on DOHSA. RESULT – No Jury Trial.

• Girardi issue – Just last week, convicted in an LA Court.



DISCLAIMER

MeJudge





Ethiopian Airlines 

Flight 302

March 10, 2019

Addis Ababa, Ethiopia

1:19-cv-02170



Ethiopian Airlines Flight 302

• March 10, 2019

• Departed from  Addis Ababa, Ethiopia to arrive in Nairobi, Kenya

• 157 deaths (no survivors), 9 U.S. citizens

• 35 different countries represented [Choice of Law Issues]



Ethiopian Airlines Flight 302

• Pending in the United States District Court for the Northern District of Illinois

• Assigned to the Honorable Jorge L. Alonso and Magistrate M. David Weisman

• 144 Decedents filed cases – 28 Decedents’ cases remain

• Clifford Law Offices represents 71 of the victims



Boeing Corporate 
Headquarters

WHY ARE CASES IN CHICAGO?



WHY ARE CASES IN FEDERAL COURT, NOT STATE COURT?

Multiparty, Multiforum Trial Jurisdiction Act of 2002 

• 28 USC §1369

• Grants the District Courts original jurisdiction for a single accident 

involving 75 or more deaths with minimal diversity between 

adverse parties, if:

1. Defendant resides in a State and a substantial part of the 

accident took place in another State or other location, 

regardless of whether that defendant is also a resident of the 

State where a substantial part of the accident took place

2. Any two defendants reside in different States, regardless of 

whether such defendants are also residents of the same 

State or States

3. Substantial parts of the accident took place in different States



Multiparty, Multiforum Trial 
Jurisdiction Act of 2002 

• The action should be removed to district court, if:

• The action could have been brought in a United States district court 

under section 1369 of this title

• The defendant is a party to an action which is or could have been 

brought, in whole or in part, under section 1369 in a United States 

district court and arises from the same accident as the action in State 

court, even if the action to be removed could not have been brought in 

a district court as an original matter

• 28 U.S.C.A. § 1441(e)

• Allows cases that do not meet minimal diversity requirement to be 

removed to federal court



Boeing Compensation

• Boeing Financial Assistance Fund (BFAF) - $144,500.00 per decedent

• Boeing Community Investment Fund (BCIF) - $144,500.00 per decedent

• No set-off



Ethiopian Airline Compensation

• $50,000 advance per decedent on Montreal Convention

• No cases filed against Ethiopian Airlines



Ethiopian Airlines Flight 302 Crash Near Bishoftu, Ethiopia

March 10, 2019

-  Extensive written discovery

-  Multiple depositions of Boeing employees



Ethiopian Flight 302 

Stipulation
• Entered November 15, 2021

• Boeing admits liability for 
compensatory damages

• Parties agree damages will be 
determined under Illinois law

• Boeing agrees it will not blame 
third parties

• Plaintiffs waive punitive 
damages



Ethiopian Flight 302
Admission of liability



Ethiopian Flight 302 

Jury Trial Settings

March 2023 Eight (8) Cases Were Selected

All cases settled

June 2023 Six (6) Cases Were Selected

All cases settled

November 2023 Six (6) Cases Were Selected

All cases settled

November 12, 2024 Five (5) Cases Selected

April 7, 2025 Awaiting Trial Case Selections



Ethiopian Flight 302
Compensatory Damages

• Economic support

• Loss of services

• Loss of society

• Grief, sorrow, and mental suffering of 

next of kin

• Loss of consortium

• Loss of instruction, moral training, 

and superintendence

• Burial expenses

• Pain and suffering and emotional 

distress of the decedent



Ethiopian Flight 302
Survival Action



• Angle of Attack (AOA) sensor failure 

during takeoff – false high values

• Subsequent Activation of 

Maneuvering Characteristics 

Augmentation System, aka MCAS, 

in response to false high AOA 

values

• MCAS seeks to reduce AOA values 

via nose-down horizontal stabilizer 

trim movement

Ethiopian Airlines Flight 302 

Crash Near 

Bishoftu, Ethiopia (March 10, 

2019)



Ethiopian Airlines Flight 302 Crash Near 

Bishoftu, Ethiopia (March 10, 2019)



Ethiopian Airlines Flight 302

Current Proceedings

Plaintiffs’ Experts

• FDR expert

• Aerospace physiologist

• Medical doctor (OUT)

• 737 Captain

• Biomechanical engineer

Boeing’s Experts

• FDR expert (OUT)

• Aerospace physiologist

• Medical doctor

• Research scientist–psychoacoustics (OUT)

• Annex 13 investigation expert (OUT)





May 30, 2023, Court Order

“The Court has taken a different tack because it finds that much of the 
debate in the Daubert briefing is over whether plaintiffs suffered a pre-
impact physical injury, a question that, the Court now concludes, has no 
bearing on whether plaintiffs can recover pre-impact emotional distress 
damages. A jury could reasonably infer from the evidence that will be 
presented at trial that the passengers on ET 302 perceived that they were 
going to crash, horrifically, to their certain death. Boeing has not 
demonstrated that Illinois authority bars plaintiffs from recovering for 
the pre-impact emotional distress they suffered as a result, and the Court 
concludes that the Illinois Supreme Court likely would permit recovery 
of such damages.” 



January 6, 2021





Boeing Deferred Prosecution Agreement

• A Deferred Prosecution Agreement was entered into between the Boeing 

Company and the United States Department of Justice, Criminal Division, 

Fraud Section

• A statement of 54 facts was agreed to by Boeing

• Boeing admitted that the company 737 MAX flight technical pilots deceived 

the FAA’s Aircraft Evaluation Group (AEG) about MCAS



Oh shocker alerT! MCAS is now 

active down to M .2. It’s running 

rampant in the sim and on me at 

least that’s what Vince thinks is 

happening.

so I basically lied to the 

regulators(unknowingly)

Oh great, that means we have to 

update the speed trim description 

in vol 2



“…jedi-mind tricking regulators into accepting 

the training that I got accepted by FAA…” 

-- Boeing Chief Technical Pilot Mark Forkner, November 2016

Slide based on Boeing E-mail, from Mark 
Forkner to individual at FAA, 

November 3, 2016



Boeing Deferred Prosecution Agreement

• The purpose of the conspiracy was to defraud the FAA AEG by impairing, 

obstructing, defeating and interfering with the lawful function of the FAA 

AEG by dishonest means…in order to bring about a financial gain to 

Boeing

• Resolution was Boeing would be given a criminal monetary penalty in the 

amount of $243,600,00

• Boeing would pay $1,770,000,000 in compensation to the airline 

customers and $500,000,000 in compensation to heirs and relatives of 

victims of Lion Air Flight 610 and ET302.  This comes to about $1.4 million 

per Estate

• Corporate compliance program for 3 years



US v. Forkner

NOT GUILTY SCAPEGOAT!!



Crime Victims’ Rights Act

• The reasonable right to confer with the 

attorney for the government in the case

• The right to be treated with fairness and 

with respect for the victim’s dignity and 
privacy

• The right to be informed in a timely 

manner of any plea bargain or deferred 

prosecution agreement



Boeing Deferred Prosecution Agreement 
Challenge

Three motions under CVRA:

1. Motion For Findings That The Proposed Boeing Deferred Prosecution 

Agreement Was Negotiated In Violation Of The Victims’ Rights And For 

Remedies For Those Violations

2. Motion For Exercise Of The Court’s Supervisory Power Over The 

Deferred Prosecution Agreement

3. Motion For An Arraignment of Boeing And A Hearing On Conditions of 

Release



Boeing Deferred Prosecution Agreement 
Challenge

Motion For Findings That The 

Proposed Boeing Deferred 

Prosecution Agreement Was 

Negotiated In Violation Of The 

Victims’ Rights And For Remedies 

For Those Violations

• Families called the DOJ and 

were told there was no 

investigation

• In agreeing to the Statement of 

Facts, Boeing has admitted its 

crime caused these crashes

• Requested remedies 



Boeing Deferred Prosecution Agreement 
Challenge

Families are not crime victims 

under CVRA

• Prosecutorial discretion

• No judicial authority over DPA 

terms

• We don’t want an arraignment 

right now



US v. Forkner



Boeing Deferred Prosecution Agreement 
Challenge

Oct. 21, 2022 Order:

“Movants have established adequate direct causal connection 
between Boeing’s criminal conspiracy and the resulting crashes 
…. the Court finds that the tragic loss of life that resulted from the 
two airplane crashes was a reasonably foreseeable consequence 
of Boeing’s conspiracy to defraud the United States”



Boeing Deferred Prosecution Agreement 
Arraignment



Boeing Deferred Prosecution Agreement 
Challenge

Feb. 9, 2023 Order:

“The Court holds that it lacks both statutory and inherent 
authority that would permit any substantive review and 
disapproval or modification of the DPA at issue in this case. Thus, 
even if it held legitimate concerns about the substance of the 
Government’s negotiated agreement, the Court has no occasion 
to address whether the DPA is in fact grossly incommensurate 
with Boeing’s egregious criminal conduct.”



Boeing Deferred Prosecution Agreement 
Challenge

Feb. 9, 2023 Order:

“As the representatives point out, Boeing’s crime may properly be 
considered the deadliest corporate crime in U.S. history.” 

“Had Congress vested this Court with sweeping authority to 
ensure that justice is done in a case like this one, it would not 
hesitate. But neither the Speedy Trial Act nor this Court’s inherent 
supervisory powers provide a means to remedy the incalculable 
harm that the victims’ representatives have suffered. And no 
measure of sympathy nor desire for justice to be done would 
legitimize this Court’s exceeding the lawful scope of its judicial 
authority.”



Boeing Deferred Prosecution Agreement 
Challenge

Feb. 9, 2023 Order:

“The Speedy Trial Act gives the Executive exclusive discretion to 
negotiate deferred prosecution agreements without judicial 
oversight, even in response to the most heinous crimes. Despite 
increasing and perhaps legitimate criticism of these agreements, 
Congress—not the courts—is the appropriate venue to redress 
the inadequacies of this statutory enactment. In our system of 
justice, a judge’s role is constitutionally confined to interpreting 
and applying the law, not revising it.”



Boeing Deferred Prosecution Agreement 
Challenge



Asbestos and product liability litigation

– the challenges of historic claims

By:
Aliyah Akram 
Olinga Tahzib

Outer Temple Chambers 



www.outertemple.com

Tortfeasor no longer exists

Insurance

Parent company



www.outertemple.com

Pursuing the insurer

• Third Parties (Rights against Insurers) Act 2010

• OR

• Third Parties (Rights against Insurers) Act 1930

• Key date: 1 August 2016



www.outertemple.com

Pursuing the parent company

Sales LJ in AAA v Unilever Plc [2018] EWCA Civ 1532 at [36]

“There is no special doctrine in the law of tort of legal responsibility on the 
part of a parent company in relation to the activities of its subsidiary, vis-à-
vis persons affected by those activities. Parent and subsidiary are separate 
legal persons, each with responsibility for their own separate activities. A 
parent company will only be found to be subject to a duty of care in 
relation to an activity of its subsidiary if ordinary, general principles of the 
law of tort regarding the imposition of a duty of care on the part of the 
parent in favour of a claimant are satisfied in the particular case.”



www.outertemple.com

Pursuing the parent company

Chandler v Cape Plc [2012] EWCA Civ 525

• C employed as brick loader in late 1950s / early 1960s

• C employed by Cape Building Products Ltd: no longer in existence

• Claim against parent company – Cape Plc



www.outertemple.com

Pursuing the parent company

Chandler v Cape Plc [2012] EWCA Civ 525

Caparo test:

1. Damage foreseeable

2. Relationship of proximity

3. Fair, just and reasonable to impose duty



www.outertemple.com

Pursuing the parent company

Relevant findings of fact:

• Cape Plc maintained a level of control over the business carried on by 
Cape Products 

• Product development carried out centrally through its Group Chief 
Chemist

• Cape had superior knowledge about the asbestos business

• Group Medical Adviser: Dr Smither



www.outertemple.com

Pursuing the parent company

Arden LJ at [78]:

“Given Cape's state of knowledge … and its superior knowledge about the 
nature and management of asbestos risks, I have no doubt that in this case 
it is appropriate to find that Cape assumed a duty of care either to advise 
Cape Products on what steps it had to take in the light of knowledge 
then available to provide those employees with a safe system of work 
or to ensure that those steps were taken. The scope of the duty can be 
defined in either way.”



www.outertemple.com

Pursuing the parent company

Arden LJ at [80]:

“(1) the businesses of the parent and subsidiary are in a relevant respect 
the same; 

(2) the parent has, or ought to have, superior knowledge on some relevant 
aspect of health and safety in the particular industry; 

(3) the subsidiary's system of work is unsafe as the parent company knew, 
or ought to have known; and 

(4) the parent knew or ought to have foreseen that the subsidiary or its 
employees would rely on its using that superior knowledge for the 
employees' protection.”



www.outertemple.com

Pursuing the parent company

Vedanta Resources Plc and anor v Lungowe and ors [2019] UKSC 20

Konkola Copper Mines Plc – owner and operator of the mine

Vedanta Resources Plc – the parent company



www.outertemple.com

Pursuing the parent company

Vedanta argues :

1. It had not intervened sufficiently in the management of the mine 
owned by Konkola for a direct common law duty of care to arise.

2. The conclusion that Vedanta owed a duty would require a novel and 
controversial extension of the boundaries of the tort of negligence and 
required a detailed investigation of C’s case



www.outertemple.com

Pursuing the parent company

• Endorses summary by LJ Sales at [36] of AAA v Unilever Plc [2018] 
EWCA Civ 1532

• Clarifies that parent company liability in these circumstances isn’t novel

• The factors set out in Chandler are nothing more than examples



www.outertemple.com

Pursuing the parent company

Lord Briggs at [51]:

“For my part, I would be reluctant to seek to shoehorn all cases of the 
parent's liability into specific categories of that kind, helpful though they 
will no doubt often be for the purposes of analysis.”



www.outertemple.com

Pursuing the parent company

• Fast-developing area of law

• Okpabi and ors v Royal Dutch Shell plc and anor [2021] UKSC 3



www.outertemple.com

Evidence

• witness evidence

• depositions

• inter-party disclosure/inspection

• publicly available documents



www.outertemple.com

Evidence

CPR 31.22

(1) A party to whom a document has been disclosed may use 
the document only for the purpose of the proceedings in which 
it is disclosed, except where—

(a) the document has been read to or by the court, or referred 
to, at a hearing which has been held in public;

(b) the court gives permission; or

(c) the party who disclosed the document and the person to 
whom the document belongs agree.



www.outertemple.com

Evidence

Dring v Cape Intermediate Holdings Limited [2019] UKSC 38

https://asbestosforum.org.uk/cape-documents/ 

https://asbestosforum.org.uk/cape-documents/


www.outertemple.com

State of knowledge

Superior knowledge?

• Asbestosis Research Council

• Asbestos Information Committee



Collective redress in the UK
The shortcomings

1



LE IG H DAY STRICTLY PRIVAT E & CONFIDE NTIAL PAGE 2

(1) THE MECHANISM 
PROBLEM

(2) THE PRECEDENT 
PROBLEM

(3) THE MONEY 
PROBLEM

We have an “access to justice” issue in the UK:

The Mechanism 
Problem: 

Lack of workable 
“opt out” 

mechanisms

The Money 
Problem: Lack of 

access to TPF (and 
ATE)

The Precedent 
Problem:

Lack of positive 
Claimant precedents 
through the Courts



LE IG H DAY

The Mechanism Problem: 

STRICTLY PRIVAT E & CONFIDE NTIAL PAGE 3

(1) THE MECHANISM 
PROBLEM 

• “Opt in” only

• Group management of a claim where there are similar issues of fact or law

• Group register
• Mariana Dam case, Dieselgate

Group Litigation 
Order – CPR 19.21

• “Opt out”

• Representative claimant for a wider group of persons with the “same interests” (no need 
to opt in)

• Stops the clock for the entire Claimant “class” represented.

• Novel in the UK….Lloyd vs Google.

Representative Action 
– CPR 19.8

The “Goldilocks Problem”:
- Google LLC v Lloyd [2021]

- Barclays Bank UK Plc v Terry [2023]
- “Bifurcation”



LE IG H DAY

The Mechanism Problem: Through the 
Looking Glass

STRICTLY PRIVAT E & CONFIDE NTIAL PAGE 4

(1) THE MECHANISM 
PROBLEM

Improved 
Access 

to 
Justice

The Representative 
Actions Directive – 

the EU

Competition 
Law in the UK



LE IG H DAY

The Money Problem

STRICTLY PRIVAT E & CONFIDE NTIAL PAGE 5

(2) THE MONEY 
PROBLEM

• Lack of properly functioning “collective redress” mechanisms in the UK leads to a lack of 
third-party funding for non-competition cases:

• Contrast third party funding rates for competition claims (opt out) vs third party funding 
rates for conventional GLO cases (opt in):

• This is fundamentally a question of numbers:

The “competition world” bubble:
- Actions filed in the CAT (as at 

9.8.24) equivalent to 8.1 actions 
per person in the UK

- Value of “opt out” cases in the UK 
jumped by 48% (cf. 1% opt-in cases)

- Note the regime only started in 2015 
– 8 yrs later 544m cases filed.

- UK “class actions” (all competition) 
29%, Portugal 23%, Netherlands 

18%

The “non competition” lead balloon:
- Value of opt-in cases rose 1% in 2023 vs 

48% for opt out cases
- 8.1 actions pp in UK via opt-out vs access 

to justice issues for no-competition 
claimants



LE IG H DAY

The Precedent Problem:

STRICTLY PRIVAT E & CONFIDE NTIAL PAGE 6

(3) THE PRECEDENT 
PROBLEM

• No successful group claim (GLO) brought through the Courts for product liability 
claimants in the UK since 2001.

• Failure of the CPA 1987 in the UK.

• Reform of the Product Liability Directive in the EU: A New (Claimant Friendly) 
Product Liability Directive for the EU – March 2024:

• A prediction:

RAD New 
PLD

EU product 

liability cases 
will increase



LE IG H DAY

Diagnosis: UK as a PL forum non conveniens…

STRICTLY PRIVAT E & CONFIDE NTIAL PAGE 7

DIAGNOSIS 

• “plaintiffs through the expert witness, 
Henry David Glyn Steinberg, QC, have 
also show that the transfer of this action 
to England –where cases are not taken on 
contingency fee basis, where there are no 
jury trials or loss of consortium claims; 
where necessary discovery is limited, 
costly and to be paid out of pocket; ....and 
although there is product liability law in 
England, non-occupational exposure 
claims are typically not brought because 
there are no barristers or solicitors willing 
to proceed against a manufacturer or 
seller – will create a hardship on them as 
they have limited resources and would be 
unable to proceed if the case is required 
to be litigated in the UK”.

• Justice Manuel J Mendez

• Hannah Louise Fletcher and Duncan 
Fletcher vs. Avon Products Inc. Et al.



Managing the Claim 

Gerard McDermott KC 

www.outertemple.com



www.outertemple.com

My perspective 

• PI and Clin Neg Litigation for 30 + years 

• Always an eye to product liability 

• And to the US as a forum 

• Active in American Bar for 35 + years 

• And learnt much from them 

• And the importance of group actions 

• A claimant perspective 



www.outertemple.com

Managing a claim with multiple solicitors 

• Importance of a representative steering committee 

• With common counsel 

• That meets regularly 

• And keeps others informed 

• Good minutes and agendas

• And someone taking a lead on correspondence with opposing 
parties and the court 

• Important for Defendants to know this is in place to progress 
case 



www.outertemple.com

Use of Counsel

• Choice of counsel a strength of the Bar 

• There will often be a lot of work 

• Calling for different skills 

• And for a whole team – often more than one KC 

• Need the team to work and to play to strengths 
• Not only experience in the field 

• Also client management skills 

• And in e.g. medical device claims GLO experience but also PI 
experience 



www.outertemple.com

Keeping track of the case 

• Part of role of steering committee 

• As above – contact points for opposing parties 

• And keeping clients informed 

• And dealing with inevitable queries 



www.outertemple.com

Gathering information 

• Where a large number of Cs – common templates 

• May not need everything at start – but need enough to see 
• Shape of the case 

• Value of case

• And what more may be needed

• Information …and enough of it … properly organised … vital 



www.outertemple.com

Costs and cost managememt 

• Key to deal with this at the outset 

• Appointing costs lawyers and consultants 

• Ensuring CFAs with clients 

• And ATE insurance where necessary ]

• And clear funding arrangements 

• And keeping track of costs 



www.outertemple.com

Managing Multiple Defendants 

• There will be issues between them 

• And key to recognise that 

• Encourage some structure on their part 

• And dialogue at all stages 



www.outertemple.com

Using counsel effectively   

• Where multiple parties 

• And multiple issues

• And different interests and insurers

• A core group of counsel representing all parties may make 
things smoother 
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ADR and Mediation – KEY 

• Ds have a case to defend 

• And will want to use appropriate tactics 

• And this is adversarial 

• But where a disaster has occurred the route to success for Cs 
may be clear 

• And in many cases there will have been significant harm to a 
large number of people 

• It will often be the case that ADR will help all from the outset – 
including discussions about what ADR will look like 
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ADR 

Where to start ? 
• Maybe initially as to how case will be managed 

• And will often be room for a collaborative approach 

• Ds may need their own ADR to deal with apportionment 

• In cases of serious injury a collaborative approach is the rule rather 
than the exception – and benefits all 

• Maybe appoint the right mediators at the outset 

• Will likely benefit all 



Better Able to Predict

Better Able to Prepare

Better Able to React



What’s a Product Crisis?

• A claim of product defect causing 

injury or harm

• Widespread concern for public safety

• Media and political attention

• Litigation and investigation

• Threat to company trust
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A Multi-Venued Crisis



Sir John Egan:
How a Company Responds to a Crisis



Sir John Egan:
How a Company Responds to a Crisis

• Customer focus

• Gained in drops/Lost in buckets

• Be Brutally Honest

• Crisis is Opportunity to Build Trust



Three Guiding Principles

1 Hope is Not a Strategy

2 Time is Not Your Friend

3 Truth is Your Only Currency



Responding to the Product Crisis 

•Be Ready

•Be Urgent/Agile

•Value Accuracy  

•Promote Consistency

•Customer Focus
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